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On August 8, 2005, President George W. Bush signed into law the
Energy Policy Act of 2005 (the “Act”), the first major piece of energy
legislation in over a decade. Congress enacted this faw to encourage
energy efficiency and conservation, to promote alternative and renewable
energy sources, to reduce dependence on foreign sources of energy, and to
increase domestic production of oil and natural gas. While the purpose of
the Act - “to ensure jobs for our future with secure, affordable, and reliable
energy™ - is simple, the Act’s scope and range are far-reaching and its
implementation requires several federal agencies to work together, as well
as separately, to achieve the goals outlined above. The Department of the
Interior (“DOI™ or “Interior”) and, in patticular, the Bureau of Land
Management ("BLM™) and the Minerals Management Service (*MMS8"),
play critical roles in implementing the Act and developing many of its
initiatives and programs with respect to energy resources on public lands
onshore and on the outer continental shelf (*OCS”). No fewer than 86
sections of the Act require DOI action, and many of these sections
prescribe time deadlines to complete rulemaking or other activities, It is
not surprising that so many sections of the Act are directed at DOI because
Interjor-managed onshore and offshore resources are responsible for 30
percent of the domestic production of cil and natural gas, 50 percent of
geothermal resources, 43 percent of coal, and five percent of wind energy.’

! Peter J. Schaumberg is Of Counsel in the Washington D.C, office of Beveridge &
Diamond, P.C. Mr. Schaumberg is the former Deputy Associate Solicitor for the Division
of Mineral Resources, U.S, Department of the Interior, William N. Sinclair is an associate
in the Washington D.C. office of Beveridge & Diamond, P.C. The authors appreciate the
assistance of the Department of the Interior, and particularly BLM and MMS, in preparing
this paper. Any views expressed in this aticle are solely those of the authors and do not
represent the views of the Rocky Mountain Mineral Law Foundation or the Department of
the Interior,

? Energy Policy Act 0f 2005, Pub, L. No, 109-58, 119 Stat. 594 (2005).

* Minerals Mensgement Service, Energy Policy Act of 2085, htp/iwww,mms.gov/
20085EnergyPolicyAct.htm (last visited Sept. 18, 20063
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One year following enactment, DOI has timely met, or is on schedule
1o meet, most of the deadlines prescribed by the Act. In the few instances
where significant deadlines were not met or likely will not be met based on
the current status of the implementation process, DOI's delay often is
understandable. For example, in certain cases the prescribed deadlines
were somewhat unrealistic from the outset (such as the requirement under
Section 344 to issue a final rule on deep gas royalty relief, an extremely
complicated rule, within 180 days of enactment). In other situations, the
statutory direction Congress provided was either incomplete or unclear,
requiring Interior to speculate as to Congress’ purpose. Also, some of
DOI's requirements under the Act involve inter-agency coordination which
often requires additional time. Compounding the implementation issues,
particularly where Congress® intent is unclear, is the lack of legislative
history explaining how Cangress intended the Act to be implemented. The
Conference Report accompanying the Act consists of approximately 1,700
pages of statutory provisions and only one paragraph of text.

This paper examines DOI's progress, and in particular BLM's and
MMS' efforts, in implementing the sections of the Act that relate to oil and
gas, geothermal energy, coal, and alternative energy, We analyze in depth
the statutory interpretation and other legal issues that Interior encountered
during the implememtation of some of these sections, which in some
instances has caused DOI to miss deadlines. While there is still more work
to be done, the below review demonstrates that, one year after enactment,
BLM and MMS have substantially met Congress® challenge and completed
or initiated an enormous number of tasks,

Implementing the Act: Interior's Record One Year Later

Set forth below is a discussion regarding principal sections of the Act
related to four resources produced on public lands onshore and on the
OCS: oil and gas, geothermal energy, coal, and alternative energy. As
these resources generally fali under the purview of BLM and MMS, these
land management agencies have been tasked with implementing many
provisions of the Act through rulemaking and other initiatives. Key
provisions relating to each of these resources, and BLM's and MMS’
progress in implementing these provisions, are examined below. Sections
relating to each resource are organized by the implementation deadlines the
sections impose from earliest to latest,

*H.R. Rer. No, 109-190 {2005) (Conf. Rep.).
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QOil and Gas
Actions Effective on the Date of Enactment of the Act

NPR#2 —~ SECTIONS 331 and 332: These sections provide that
administrative jurisdiction and control over all public domain lands®
included within Maval Petroleum Reserve Numbered 2 (“NPR-2"), located
in Kern County, California, are to be transferred from the Department of
Energy (“DOE” or “Energy™) to DOL® The Act aiso provides that certain
revenues from existing leases and new leases will be deposited into a
Treasury account, and the amounts in that account are available to DO,
without further appropriation, for environmental remediation and transition
costs related to the transfer and leasing of NPR-2 lands.’

Action Taken: On September 15, 2005, BLM mailed a notice of the
transfer to all existing lessees and permittees. In October of 2005,
MMS established a Treasury account for the NPR-2 remediation
fund and dispersed the initial $500,000 to that account in
accordance with the Act (the total in this account cannot exceed
three million dollars). On March 6, 2006, BLM issued a final
Environmental Assessment ("EA") and proposed land use plan
amendment for further oif and gas leasing.® The Decision Record
for the land use plan amendment was signed June 27, 2006, BLM
held its first lease sale in NPR-2 on September 13, 2006 and leased
5 parcels totaling 2,533 acres (the balance of the unleased acreage)
for $1.6 million.

Status/effect: The transfer from Energy to BLM was effective on
the date of enactment. BLM has far more experience than DOE in
managing oil and gas production. BLM's management of NPR-2
shouid result in enhanced production from existing leases,
increased efforts to lease the remaining portions of NPR-2, and
improved environmental monitoring.

DEEPWATER ROYALTY RELIEF - SECTION 345: This
section requires DOI to use the bidding system of Section 8(a)}{1)(H) of the

# Of the approximately 10,451 acres of land in NFR-2, approximately 7,919 scres are
curently under lease for ol and gas production.

® Energy Policy Act of 2005, Pub. L. No. 109-58, § 331, 119 Stat. 594, 694 (20605).

? Energy Policy Act of 2005, Pub, L. No. 109-58, §§ 331(c)(2), 332(bX1) and (2), 119
Stat. 594, 695 - 96 (2005). A2), 332bX1) and (2),

* Proposed Caliente Resource Management Plan Amendment and EA Regarding
Management of Lands Recently Transferred 1o BLM  Known as NPR-2,
hupwww.blm.govics/ pdfs/ibakersficld_pdfs/minerals/NPR2_mp_amendment.pdf.
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Outer Continental Shelf Lands Act (“OCSLA™Y in offering leases in water
depths greater than 400 meters in the Westemn and Ceniral Planning Area
of the Gulf of Mexico during the five-year period following enactment of
the Act. It also prescribes royalty suspension volumes {i.e., volumes of
production for which no royalty would be owed) for each lease in four
specified water depth ranges. The Act authorizes royalty suspension
votumes of up to 16,000,000 barrels of oil equivalent for each lease in
water depths greater than 2,000 meters,"”

Action Taken; MMS applied Section 345 to Lease Sale 196, which
occurred only nine days after enactment,’ because Section 345
expressty provides that the bidding system {and the prescribed
royalty suspension volumes) applied 10 "any ail or gas lease sale
under the Outer Continental Shelf Lands Act . . . occurring during
the five-year period beginning on the date of enactment of the Act,”
Shortly thereafter, MMS prepared an EA for proposed oil and gas
Lease Sale 198 in the Guif of Mexico addressing the additional
relief provisions."

Status/effect; The action prescribed by Section 345 was effective
upon enactment. The relief provisions have been included in all
leases issued since that date. Whether the prospect of increased
royalty refief will result in heightened interest in these OCS areas
and higher bonus bids for leases will depend on the industry’s
projections as to whether prices for oil and gas will remain above
the price thresholds that operate to suspend the royalty relief. Also,
Congress is considering legislation that would increase price
thresholds for new OCS leases and perhaps impose other
limitations on royalty relief."”

Actions Required Within 45 Days After Enactment of the Act

OIL AND GAS LEASING IN TAR SANDS AREAS — SECTION
350: Section 350 provides DOI with the authority to issue separate leases
in tar sands areas for the exploration and development of oil and gas and
for the exploration and development of tar sands, as opposed to the
previous practice of issuing a combined lease for the exploration and

Y43 11.8.C. § 1337 1ED.
" Energy Policy Act of 2005, Pub. L. No. 109-58, § 345, 119 Stat. 594, 703 (2003).

H o0 Western Guif of Mexico Oil and Gas Lease Sale 196, 70 Fed. Reg. 47,228 (Aug.
12, 2005).

2 Gulf of Mexico, OCS, Centrat Planning Arca, Oil, and Gas Lease Sale 198 {2006)
Environmental Assessment, 70 Fed. Reg. 70,634 (Nov. 22, 20035).

13 gee e HR. 4761 § 6, 169th Cong. (2006); HR. 5302 § 4, 109th Cong. (2006).
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development of oil, gas, and tar sands. Section 350 prescribes a time limit
of 45 days afier the date of the enactment of the Act for DOI to issue a
fina! rule implementing this section.'

Action Taken: On May 18, 2006, BLM issued a final rule
jmplementing this section.”  However, BLM already had
implemented this new authority in an interim final rule on October
7, 2005, 60 days after enactment,'®

Status/effect: Completed. The ability to obtain access to the
conventional oil and gas resources without the tar sands issues
should increase industry interest in the area.

Implementation Issues: Under the Mineral Leasing Act (“MLA"),
DO{ had the authority to issue a combined hydrocarbon lease in
special tar sands areas for the exploration and development of oil
and gas as well as tar sands “to the highest responsible qualified
bidder by competitive bidding. . . . """ Section 350 of the Act
amended that section of the MLA by providing DO!I with the
authority to issue separate leases for the exploration and
development of oil, gas, and tar sands. However, because Congress
did not modify the language for competitive leasing only, BLM had
to determine whether the two-tiered bidding process used under the
MLA for oil and gas leases not in tar sands areas could apply to oil
and gas leases in tar sands areas. Under that two-tiered process,
public lands that are available for ol and gas leasing first must be
offered by competitive leasing and then noncompetitive oil and gas
leases may be issued to the first qualified applicant during the two-
year period after the lands have been offered competitively at an
oral auction and not received a bid."

The ambiguity as to which bidding process to use for oil and gas
leases in tar sands areas was compounded by the fact that BLM had
only 45 days after enactment to issue a rule implementing Section
350. To practically implement Section 350, BLM determined that
though it is possible to construe the changes made by the Energy.
Policy Act as allowing only competitive leasing of oi] and gas in tar
sand areas, we believe that Congress intended to use the same
procedures for ali oil and gas” - i.e., the two-tiered competitive and

" Energy Policy Act of 2005, Pub. L. Ne. 169-58, § 350, 119 Stat, 554, 711 (2005).
** Leasing in Special Tar Sands Areas, 71 Fed, Reg. 28,778 (May 18, 2006).
*1.casing in Special Tar Sands Areas, 70 Fed. Reg. 58,610 (Oct. 7, 2005),

1730 U.5.C. § 226(bX2) {cmphasis added).

¥ See 30 U.S.C. §§ 226(D)1) and (c).
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noncompetitive bidding 1:n‘oc:es:s.‘9 Therefore, under the rule BLM
adopted, it will use the same leasing procedure for all oil and gas
leases whether or not they are in tar sands areas.

Actions Required Within 90 Days After Enactment of the Act

BLM PILOT PROJECT OFFICES -- SECTION 365: Section 365
directs DO to enter into a memorandum of understanding (“MOU") within
90 days after enactment of the Act with the Department of Agriculture
(“Agriculture”), the Environmental Protection Agency, and the Army
Corps of Engineers to develop a pilot project to streamline the federal
permitting process for oil or gas development, especially with regard to
processing an application for permit to drill (“APD"). Employees from
each of the above-mentioned agencies will be assigned to seven BLM field
offices in Colorado, Montana, New Mexico, Utah, and Wyoming, the
states with the highest potential for the development and production of
onshore domestic energy, to implement the pilot project.®® The purpose is
1o focate in one office the expertise to complete reviews and issue permits,
including consultations and the preparation of biological opinions under
section 7 of the Endangered Species Act:®! permits under section 404 of the
Federal Water Pollution Control Act;” regulatory matters under the Clean
Air Act;® planning under the National Forest Management Act of 1976;%
and the preparation of analyses under the National Environmental Policy
Act (“NEPAM.®

Action Taken: The MOU was signed on October 24, 2005% within
the 90-day deadline prescribed by Section 365 and all seven pilot
offices are staffed and functioning.

Statusfeffect: Completed. DOI must submit a report to Congress no
later than three years after enactment of the Act outlining the resuits
of the pilot project. Among other issues, that report will address
whether the establishment of the pilot offices reduces the time for

19§ casing in Special Tar Sands Areas, 70 Fed. Reg, 58,610, 58,612 (Oct. 7, 2005).
* Energy Policy Ac of 2005, Pub. L. No. 109-38, § 365, 119 Stat, 594, 723 (2005},
M 16 US.C § 1536,

BI3USLC5 134,

¥ 42080 § 7401

#16USC. §4720

B UsC §4321.

¥ aIM MOU WO3IN0-2006-06, Oct. 24, 2005, hitpr/www.bim.govinhp/spotlight/
epa2005/BLM_MOU_WQ _300-2006-06.pdf.
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approval of APD’s and other permits, thereby expediting
development of oil and gas and other mineral resources.

Actions Reguired Within 180 Days After Enactment of the Act

OCS DEEP GAS ROYALTY RELIEF -~ SECTION 344: Section
344 is a royalty relief provision which provides that, within 180 days after
enactment, DOI must issue a regulation granting a royalty suspension
volume of not less than 35 billion cubic feet for the production of natural
gas from ultra deep wells on leases issued in water depths less than 400
meters in the Guif of Mexico wholly west of 87 degrees, 30 minutes west
longitude. Ultra deep wells are defined under this section as “a well drilled
with a perforated interval, the top of which is at least 20,000 true vertical
depth below the datum at mean sea level [*“TVD 88"]." MMS regulations
already provide for royalty suspension volumes of 15 billion cubic feet for
certain wells deeper than 15,000 feet TVD $8 and 25 billion cubic feet for
certain wells drilled below 18,000 feet TVD S8 and located in water depths
less than 200 meters,”’ Thus, Congress authorized a higher royalty
suspension volume for “ultra deep wells” (deeper than 20,000 feet) on
leases located in deeper water depths up to 400 meters. In addition,
Section 344(b) directs DOI to issue regulations extending the existing
regulatory relief in 30 C.F.R. §§ 203.4] - 48, which is limited to leases in
less than 200 meters, w0 leases in water depths between 200 and 400
meters. Under Section 344{c), DOI may establish price thresholds limiting
the royalty reduction granted under this section. In addition, the effective
date of the final rule is retroactive to the date the proposed rulemaking is
published. Thus, none of this new royalty relief is available until a final
regulation is issued, but once such a rule is adopted it will be retroactive
back to the date of the proposed rule.”

Action Taken: MMS is still drafting a proposed rule.

Status/effect: This section is not self-executing, and MMSE has not
met the 180 day deadline to issue a final rule. The additional relief
provided for in Section 344 is not available until MMS issues. a
final rule, and MMS has not yet issued a proposed rule that will
determine the date for retroactive application. Further, as explained
above regarding Section 345, Congress is considering legislation
that will limit currently available royalty relief for OCS leases.
Implementation [ssues: MMS is faced with several interpretational
issues here. First, Section 344(a)(1) states that the Secretary of the
Interior “shali issue regulations granting royalty relief suspension

© 30 CF.R. §§ 203.40 - 43,
* Energy Policy Act of 2005, Pub. L. No, 109-38, § 344, 119 Stat, 594, 702 (2005).
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volumes of not less than 35 billion cubic feet with respect to the
production of natural gas from ultra deep wells,” while Section
344(a)(2) states that the Secretary “may grant suspension volumes
of not less than 35 billion cubic feet in any case in which the ultra
deep well isa sidetrack,” or the lease has previously produced from
wells with a perforated interval the top of which is at least 15,000
feet™ This internal inconsistency, using “shall” and “may” in the
same subsection, is arguably confusing. Does this language mean
that MMS has discretion not to grant suspension volumes for ultra
deep wells in those cases where the ultra deep well is a sidetrack or
the lease has previously produced from a well at least 15,000 feet
TVD SS7° Or does the mandatory provision in Section 344(a)(l)
override Section 344(a)(2)?

Second, according to the language of the statute, DOI may grant
suspension volumes of not less than 35 billion cubic feet for
sidetracks or for leases that previously have produced from a deep
well or ultra deep weli, which means that DOI either can grant no
relief or a minimum of 35 billion cubic feet. One would assume
that the agency normally would consider some form of reduced
relief for sidetracks or leases that have previous deep production.
However, by inserting the word “not,” Congress created an
implementation issue for MMS, which now faces an “all or nothing
proposition” in granting royalty relief suspension volumes for
sidetracks and leases with previous deep production. And, as noted
earlier, since the Act has no useful legislative history, it is difficult
to know what Congress intended for this section,

MMS' decisions on these interpretational issues could have a
significant effect. Because the amount of potential royalty relief in
issue is so large, the impact could be millions of dollars per eligible
well,

BLM FOREST SERVICE MOU FOR LEASING/PERMITTING
- SECTION 363: This section provides that, within 180 days after

3 A sidetrack is defined in MMS regulatons as “a well resulting from drilling an
additional hole to a new objective bottom-hole location by leaving o previously drilled hole,
A sidetrack also includes drilling 2 well from @ platform slot reclaimed from a previously
dritled well or re-entering and deepening a previously drilled well. A bypess from a
sidetrack {e.g., drilling around material blocking the hole, or to straighten crooked holes) is
part of the sidetrack.” 30 C.F.R. § 203.0.

30 A well with & perforated interval the top of which is at feast 13,000 feet TVD 55 is the
first depth category for a deep well that qualifies for royalty relief under the MMS
regulations st 30 C.F.R. § 203.40 - 48,
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enactment, DO and Agriculture must enter into an MOU regarding the
coordination of [easin$ and permitting for oil and gas on public lands and
national forest lands.>® BLM administers more than 261 million surface
acres of public lands and a total of over 700 million acres of federal
subsurface mineral estate including lands where the surface is owned or
managed by other parties, including the Forest Service. BLM and the
Forest Service share responsibilities in managing oil and gas activities on
Mational Forest System lands, Thus, like Section 3635, the purpose behind
Section 363 is to streamline federal permitting processes.

Action Taken: On April 5, 2006, BLM signed an interagency MOU
with the Forest Service to improve oil and gas leasing and
permitting procedures.”

Status/effect: Completed. BLM and the industry will need to assess
whether the MOU results in improved processing of leasing

decisions, APD’s, and other permits that involve both BLM and the
Forest Service.

Actions Required Within One Yeér After Enactment of the Act

RECLAIMING ORPHANED WELLS -- SECTION 349: Under
this section, DOI and Agriculture must esfablish a program to remediate,
reclaim, and close any orphaned, abandoned, or idled oil and gas wells®
located on lands administered by the land management agencies within
Interior and Agriculture and submit a plan to Congress within one year, In
addition, under Section 34%(f), DOI is charged with implementing a pilot
program to remediate, reclaim, and close orphaned wells on federal lands.
This program would have two facets, First, in issuing new oil or gas leases
on which one or more orphaned wells are located, BLM may require “other
than as condition of the lease® that the new lessee remediate, reclaim, and
close all orphaned wells on the lease. Second, BLM may authorize any
existing federal oil and gas lessee to reclaim orphaned wells on unleased
federal lands or on another lessee’s existing federal lease where that lessee
is not legally responsible to reclaim the orphaned well. To provide a .
funding source for the two-part pilot program, Section 349 authorizes the

' Energy Policy Act of 2005, Pub, L. No. 109-58, § 363, 119 Stat. 594, 722 (2005).

2 BLM MOU WO300-2006-08, Apr. 5, 2006, htipfwww bim govinhp/spottight/
cpa2005/BLM_MOU_WO_300-2006-08.pdf,

¥ An orphan well is an idle off or gas well that is not associated with a responsible or
liable party. See, g.g.. BLM Califomiz dle Well Policy, hup:/fwww.blm.govica/pdfs/
bakersfield_pdfs/minerals/idiewelipolicy. pdffsearch=%622%2243%20CFR%22%200rphan
%620wzls%22 (last visited Sept. 18, 2006).
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BLM to reimburse the lessee for the costs of reclaiming the orphaned wells

MLA™ requires that 50 percent of all money received as royalties
through a royalty credit or “other means."*

from MLA oil and gas leases be paid into the U.S. Treasury and

Action Taken: BLM and the Forest Service jointly developed an
inventory and priority-ranking process that was field tested in
Wyoming and New Mexico and will now be used to inventory and
priority rank all orphan wells on federal lands. BLM also is
preparing & pilot program for royalty credits in certain states. MMS
is working with BLM to develop the capability to process royalty
credits.

Status/effect: There is no prescribed timeframe to establish the pilét
program. 1JO1 has not submitted the required report to Congress
within one year after the enactment of the Act. Because of the
1mptcmentation issues described below it may take additional time
for this section to have significant beneficial impact in reclalmmg
orphan wells on public lands.

Implementation Issues: BLM faces several issues in smpiememmg
Section 349. First, Section 349(D)(1}(A) provides that the Secretary
of the Interior “may require, other than as a condition of the lease,
that the lessee remediate, reciaim, and close in accordance with
standards established by the Secretary, all orphaned wells on the
jeased land.” DOI, however, has no legal mechanism to impose
such a requirement on a lessee other than in the lease, and Section
349 fails to identify any such legal mechanism.

Second, Section 349(D{1¥YB) provides that the Secretary of the

- Interior “shall develop a program to reimburse a lessee, through a
royalty credit against the federal share of royalties owed or other
means, for the reasonable actual costs of remediating, reclaiming,
and closing the orphaned wells pursuant to that requirement,” and
Section 349(F{2)(B) provides that the Secretary of the Interior
“shall develop a program to provide reimbursement of 100 percent
of the reasonable actual costs of remediating, reclaiming, and
closing the orphaned well, through credits against the federal share
of royalties or other means.”

While it seems reasonably clear that Congress intended for the
federal government to bear all the costs of reclaiming the orphan
well, it is unclear whether the authorization for a credit against
only the “federal share” of royalties can accomplish Congress’
apparent intent under existing law. For public domain lands, the

* Energy Policy Act of 2005, Pub. L. No, 109-58, § 345, 119 Stat. 594, 709 (2005),

then distributed as follows: 50 percent to the state where the lease is
located, 40 percent to the federal Reclamation Fund, and 10 percent
to the miscellaneous receipts account in the U.S, Treasury. Thus,
any monies received as rovaities under MLA oil and gas leases are
required 10 be paid into the Treasury and then are subject to the
permanent indefinite appropriation per 30 U.S.C. § 191.

The following hypothetical {Hustrates the issue. Assume that a2
lessee owes $100 in royalties for oil and gas production from its
lease in Colorado for a particular production month, If it just paid
the 3100, then pursuant to 30 U.S.C. § 161, 350 would be sent to
Colorado, $40 would go to the federal Reclamation Fund, and $10
would be deposited in the miscellaneous receipts account. What we
presume Congress meant {and we may only presume since there is
no legislative history to explain Congress’ intent) by the phrase
“credit against the Federal share of royalties” is that, if the lessee
were entitled 1o reimbursement for orphan well reclamation costs, it
would only pay 350 and retain 350 as reimbursement for its
orphaned well reclamation costs, Then, DOI would pay the $50 it
received in cash to Colorado and the federal Reclamation Fund and
miscellaneous receipts account each would receive $0. This would
make sense in that the federal government, and not Colorado,
would be “paying” for the orphan well reclamation. This is
particularly logical where the lessee in Colorado is claiming credits
in this hypothetical for an orphan well it reclaimed on federal lands
in Wyoming, and it would be unfair to make the State of Colorado
share in that cost.

The implementation issue for DOI is that it is legally uncertain
whether Section 349 is sufficient autherity to change the explicit
permanent indefinite appropriation in 30 U.S.C. § 191. If not, then
in the above hypothetical, when DOI received $50 in cash royalty
from the lessee, it would be required to deposit 320 in the federal
Reclamation Fund, five dollars in the miscellaneous receipts
account, and then send only $25 to the State of Colorado. As a
result, the State would share in the cost of the orphan well

H*30U.8.C.§ 191,







