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EPA AND U.S. ARMY CORPS OF ENGINEERS INITIATE
POST-SWANCC RULE MAKING ON ISOLATED WETLANDS
AND ISSUE INTERIM GUIDANCE MEMORANDUM*

Tamsen Plume and Fred Wagner**

1. Introduction

On January 9, 2001, the Supreme Court decided Solid
Waste Agency of Northern Cook County v. US. Army
Corps aof Engineers/l! (SWANCC commonly pro-
nounced “swank™). The case involved statutory and
constitutional challenges to the U.S. Army Corps of
Ingineers’ (Corps’) assertion of jurisdiction over former
quarry pits based on their use by migratory birds. The
Court’s decision to invalidate the Migratory Bird Rule
scent shock waves through the wetlands world. Until
then, the Corps’ jurisdictional reach had been expanding
with no apparent limit in sight. While SWANCC did not
clearly define the limit, the case did serve notice to
everyone that there is one. Federal courts have had two
years to wrestle with what SWANCC rcally means, with
only limited success. The EPA and the Corps have now
begun the difficult process of providing much needed
guidance to its field staff and the regulated community.

On January 15, 2003, the EPA and the Corps pub-
lished an Advance Notice of Proposed Rule Making
(ANPR) on the Clean Water Act (CWA)/2/ definition of
“waters of the United States”/3/ and an Interim Guid-
ance Memorandum/4/ for field staff pending rule
making. The purpose of the ANPR is to gather informa-
tion from the general public, the scientific community,
and resource agencies on the implications of SWANCC

ES

and the proposed rule making. The comment period for
the ANPR ended March 3, 2003. Section [ provides the
background for this issuc, § I describes the issues raised
by the ANPR, and § 111 analyzes the immediate effect of
the Interim Guidance Memorandum.

II. Background

Pursuant to the CWA,/5/ the Corps’ federal jurisdic-
tion over “waters of the United States” requires the
application of several convoluted and somewhat circular
statutory and regulatory definitions. “Waters of the
United States” is defined by the CWA as “navigable
waters.”/6/ In turn, the Corps and the FPA regulations
define “navigable waters™ both physically (ie., the
existence of certain aquatic characteristics) and legally
(i.e., the connection to federal interstate commerce).

Physically, nontidal water bodics, such as lakes,
ponds, rivers, and streams are defined by their ordinary
high water mark,/7/ while wetlands are defined by the
use of the Corps” methodology for identifying a certain
combination of water, hydric soils, and hydrophilic
plants./8/

Legally, however, to determine which of the physical
waters and wetlands are subject to federal jurisdiction,
Corps regulations lay out several possible links to
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federal navigable waters, as well as other federal
interests./9/ In addition to waters that are “navigable in
fact,” the regulations establish jurisdiction over “inter-
state waters” that are located or flow between two or
more states and (far more controversially) all “other
waters” such as intrastate lakes, rivers, sireams (includ-
ing intermittent streams), mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa lakes, or
natural ponds, “the use, degradation or destruction of
which could affect interstate or forcign commerce
including any such waters.”’/10/ This broad definition of
“waters of the United States” is further expanded by the
inclusion of all “tributaries” to such waters and any
wetland “adjacent” to such waters or their tributar-
ies./11/

The Corps’ regulation of waters that are “navigable in
fact” or interstate, as well as their tributaries and
adjacent wetlands, is fairly straightforward and gener-
ally considered unaffected by SWANCC. The contro-
versy relates primarily to the Corps’ legal authority to
reach the more amorphous “other waters.” The Corps
relied on the use by migratory birds of purely intrastate,
“isolated” quarry pits (“isolated” meaning no demon-
strated hydrologic connection to a clearly regulated, i e,
navigable, water body) to assert jurisdiction in
SWANCC. The Court reversed the Corps’ jurisdictional
decision, but, so far, what exactly the Court held has
been the subject of much debate and speculation, with
little resolution.

Immediately following the opinion, the Corps and
EPA responded with a joint guidance memorandum
asserting that “the Court did not strike down § 328.3(a)
(3) or any other componcnt of the regulations defining
‘waters of the United States’ ... the Court’s actual
holding was narrowly limited to [CWA] regulation of
‘nonnavigable, isolated, instrastate” waters based solely
on the use of such waters by migratory birds.”/12/ This
guidance has now been superceded by the Interim
Guidance Memorandum discussed in § 1V, below.
Others argued that SWANCC calls into question the
legitimacy of the Corps’ regulation of purely intrastate,
isolated waters based an any assertion of a connection

to interstate commercial activity, by migratory birds or

otherwise. In addition, although SWANCC was a wet-
lands case (under § 404 of the CWA), there has been
debate over the potential effect on the scope of regula-

tory jurisdiction under the § 402 National Pollutant
Discharge Elimination System (NPDES) program, the
§ 311 o1l spill program, water quality standards under
§ 303, § 401 water quality certifications, as well as the
Oil Pollution Act (OPA), all of which rely on the
Jurisdictional definition of “waters of the United States.”
Both the ANPR and the new [nterim Guidance Memo-
randum give credence to these open questions, while not
resolving the issue entirely at this point.

Caurt cases citing SWANCC have been inconsistent in
their interpretation of the Court’s holding./13/ As one
federal district court summarized, “SWANCC does not
clarify what points between those two cxtremes a
nonnavigable body of water falls within the CWA
definition of navigable waters.”/14/ The ANPR and the
Interim Guidance Memorandum are intended to begin
the process of clarifying where in this spectrum the
CWA definition of “waters of the United States” will
fall post-SHWANCC.

HI. Propoescd Rule Making: CWA Definition of
“Waters of the United States”

The main stated purpose of the January 15 ANPR on
the CWA definition of “waters of the United States” is
to gather information from the general public, the
scientific community, and resource agencies on the
implications of SWANCC and the proposed rule mak-
ing./15/ The comment period for the ANPR ended
March 3, 2003, and the ANPR includes specific instruc-
tions for submitting comments.

The ANPR identifies the primary post-SWANCC
issues that the EPA and the Corps plan to address in the
rule making.

A. Application of a Regulatory Change to the
CWA Definition

As described in the ANPR, any regulatory change in
the definition of “waters of the United States” will
confirm what has been debated for the last two years:
SWANCC, to some extent, extends 1o more than just
§ 404 of the CWA, but all CWA sections that rely on
the definition of “waters of the United States™ as a basis
for jurisdiction (§ 402 NPDES program, the § 311 oil
spill program, water quality standards under § 303,
§ 401 water quality certifications), as well as the OPA,
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B. Migratory Bird Rule

One element of the rule making is to confirm the
general consensus that SWANCC ¢liminated jurisdiction
aver isolated, intrastate, nonnavigable waters, where the
sole basis for asserting CWA jurisdiction is the actual
or potential use by migratory birds that cross state lines
in their migrations/16/ In addition, the ANPR notes
that the other factors listed in the Migratory Bird Rule
(use of water as habitat for federally protected endan-
gered or threatened species or to irrigate crops sold in
interstate commerce) have also been called into ques-
tion and will be addressed in the rule making. Accord-
ing to the Interim Guidance Memorandum, the Corps
and the EPA will not assert jurisdiction based on these
factors, effective immediately (discussed below).
Therefore, it is likely that the revised definition wiil
eliminate these {actors, by themselves, as a basis for
jurisdiction.

C. 33 C.F.R. §328.3(a)3) “Other Waters”

The ANPR also confirms that SWANCC “calls into
question” whether CWA  jurisdiction over isolated,
intrastate, nonnavigable waters can be predicated on not
only the Migratory Bird Rule, but the rationales listed in
33 C.F.R. § 3283(a)3)(i)-(iiix/17/ The Court in
SWANCC appeared to indicate that Corps’ jurisdiction
could still be established by a “substantial” connection
or nexus to interstate commerce. While the proposed
rule may include elimination of these factors, it is more
likely that it will, instead, attempt to define what level
of nexus is “substantial” enough and what wil} be
required to support the assertion of jurisdiction. To that
end, the ANPR specifically requests information about
the use of those factors./18/

D. Tributaries and Adjacency

Whilc the definitions of tributaries (hydrologic connec-
tion) and adjacency are not specifically called out as
specific issues in the ANPR, the ANPR requests com-
ments on “whether the regulations should define *isolated
walers’ and, if s0, what lactors should be considered in
determinimg whether a water is isolated for jurisdictional
purposes?”/19/ The issues of hydrologic connection
(surface, groundwater, how much, how far) and adja-

cency (proximity only, if so, how close) will certainly

have to be addressed in any definition of an “isolated
water.”

IV. Interim Guidance Memorandum

The Interim Guidance Memorandum will serve as the
policy document for field staff pending rule making (or
the issnance of further interim guidance). The Interim
Guidance Memorandum notes that its intent is only to
summarize the existing state of the law, but, practically
speaking, field staft will rely on it to clarify their

jurisdictional decision making./20/ The Interim Guid-

ance Memorandum provides “clarifying guidance™ as to
what is clearly out, clearly in, and open to debate and
clarification with respect to CWA jurisdiction pending
the rule-making process. Overall, the conclusions are
not unexpected or surprising, and generally follow the
majority of the holdings of the post-SWANCC cases.

A. What Is Clearly Out? — The Migratory Bird
Rule Factors

The Intertm Guidance Memorandum states that
neither the Corps nor the EPA will assert jurisdiction
where the sole basis available is any of the factors listed
in the Migratory Bird Rule./21/ While the general
consensus was that relying on the use by migratory birds
alone was clearly out, the effect on the other Migratory
Bird Rule factors (use of water as habitat for federally
protccted endangered or threatened species or to irrigate
crops sold in interstatc commerce) is still in some
doubt./22/ The Interim Guidance Memorandum con-
firms that the EPA and the Corps are now “precluded”
from asserting CWA jurisdiction over isolated, non-
navigable, intrastate waters (including, for example,
intrastate vernal pools, playa lakes, and pocosins) based
on migratory birds alone. It also goes a step further,
stating that, “neither agency will assert CWA jurisdic-
tion over those types of waters based on any of the
factors listed in the Migratory Bird Rule.”/23/

B. What Is Clearly In? — Navigable Waters,
Most Tributaries, and Their Adjacent
Wetlands
The Court in SWANCC appeared to indicate that
Corps’ jurisdiction could be established by a hydrologic
connection to navigable waters. While the debate over
what exactly it means to be “adjacent” or hydrologically
connected (e.g., distance, methodology, source) will
continue throughout the rule-making process, the
Interim Guidance Memorandum cenfirms the gencral
consensus that traditionally navigable waters (including
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waters that are intrastate but navigable in fact), their
tributary systems, and wetlands adjacent to those waters
are still subject to CWA jurisdiction./24/ As described
below, questions about what qualifics as a “tributary”
remain.

C. What Remains Murky? — “Other Waters”
Factors, Ephemeral, Intermittent, and
Man-Made Tributaries, and Their Adjacent
Wetlands

1. “Other Waters”

The Court in SWANCC appeared to indicate that
Corps’ jurisdiction could still be cstablished by a “sub-
stantial” connection to interstate commerce, but called
into question jurisdiction over isolated, intrastate waters
based on the factors listed in 33 Code of Federal
Regulations § 328 3(a)}(3)(1)-(i11) ((i) use by interstate
commerce or foreign travelers for recreation or other
purposes; (ii) production of fish or shellfish sold in
interstate or foreign commerce; or (iii} use for industrial
purposes by industries in interstate commerce). The
debate will certainly conlinue over what connection to
interstate or foreign commerce is “substantial” enough
and what will be required to subslantiate it. For now,
field staff has been directed to make these determina-
tions (for both permitting and enforcement) on a case-
by-case basis, and only after formal consultation with
and approval by headguarters.

2. Ephcmeral, Intermittent, and Man-Made
Conveyances

As discussed above, the Court in SWANCC appeared
to indicate that Corps’ jurisdiction could be established
by a hydrologic connection to navigable waters, but
what level of connectivity is necessary is still in ques-
tion. As described in the Interim Guidance Memoran-
dum, the majority of the court decisions post-SWANCC
have held that tributaries include not only perennial
tributaries by intermittent, ephemeral, and even man-
made conveyances (ditches, irrigation canals, storm
water conveyances) far removed from the navigable
waterway, whilc some have interpreted SWANCC to
limit jurisdiction to only those that are immediately
adjacent to a navigable water./25/

The Interim Guidance Memerandum is not clear about
whether field staff should include or cxclude intermit-
tent, ephemeral, and man-made conveyances as “tributar-
ies,” but noted that staff should follow the existing

Corps’ regulations that define nontidal waters by the
presence or absence of an ordinary high water mark.
The debatc over the “tributaries of tributaries” will
continue through the rule-making process. And, as with
the “other waters” factors, practitioners should expect
more formal consultations between the districts and
headquarters.

Y. Conclusion

While the ANPR and Interim Guidance Memorandum
begins the process of providing a uriform definition of
SWANCC, much remains open for debate. For now, the
best advice is to pay close attention and comment on the
rule-making process, avoid relying on any extreme
interpretations of SWANCC, the ANPR, and the Interim
Guidance Memorandum, and plan for the Corps to take
more time to complete delineations. Keep in mind that
these changes apply only to federal CWA jurisdiction,
and there are other state and federal statutes and regula-
tions that govern wetlands and waters. As always,
consult with the local Corps district and the appropriate
state agency (in California, for example, the Regional
Boards) prior to commencing any fill activity.
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IMPACTS OF SECURITIES REFORM ON
ENVIRONMENTAL MANAGEMENT AND SEC REPORTING*

Harvey M. Sheldon, Charles F. Heston, and Heather K. Lloyd**

The congressional response to big business and major
accounting failures and deceptions has included passage
of legislation that will likely tighten the supervision and
control that top executives need to maintain over health,
safety, environmental, and security management within
their organizations. The tightening is being driven by new
certification of reports to the SEC that are required under
the Sarbanes-Oxley legislation and SEC rules under that
legislation, some of which are still not final. Additionally
and separately, even prior to these reforms, there had
been a growing movement within the environmental
management profession to tighten and make more rigor-
ous the manner in which risk and exposure are estimated
for management. Such efforts include the development of
American Society of Testing and Materials (ASTM)
standards for the estimation of environmental liabili-
ties/1/ and the institution of formal management systems
within organizations for the identification and manage-
ment of risks, obligations, and opportunities from ongo-
ing operations and operational change.

What this means in the real world is that because
executives are going to be staking their personal futures
and fortunes on the accuracy of their SEC reports and
related financials, they will be demanding additional

supportive documentation from their staffs and from
outside counsel and consultants that their staffs and
consultants will be hard put to produce without a well-
organized systematic approach to environmental, hcalth,
safety, and security management./2/ It also means that
counse!l will have to become more deeply invalved in
segregating what must be disclosed from what need not
be disclosed.

1. Pre-Sarbanes-Oxley Disclosure Requirements

Several items in the SEC’s Regulation S-K require
disclosure of environmental matters. Probably the most
publicized is Item 103 {Legal Proceedings), which came
under increased scrutiny following a 1998 EPA study
that revealed that 74 percent of publicly traded U.S.
corporations surveyed violated that disclosure require-
ment./3/ Ttem 103(5) requires that SEC registrants
disclose on at least a quarterly basis, anv

administrative or judicial procecding ... arising
under any federal, state, or local provisions that
have been enacted or adopted regulating the dis-
charge of materials into the environment or primar-

ily for the purpose of protecting the environment ...
if
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