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Preemption

of Local
Environmental
Regulations:
Courts and the
lLegislature
Reject Local
Control of
Biosolids

by Jaanes B. Slaughter, s,

irginia’s population growth

has brought pressure on

local governments to enact
ordinances addressing a variety of
environmental, gquality of life and
public health concerns. These
efforts are often spearheaded by
voceal activists relying on ancedot-
al and sensational arguments of
public health threats, or by local
residents who simply do not want
certain agricultural or business
activitics in their communities
(the NIMBY svndromc). Local
governments, however, typically
lack the technical and regulatory
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expertise to address complex sci-
entific issucs involving pollution
and risk assessment. More impor-
tantly, the advent of comprehen-
sive federal and state environ-
mental laws since the 1970s has
fargcly preempted localitics from
acting as cnvironmental regula-
tors and cnacting a patechwork of
local laws that conflict with state
and federal programs. Environ-
mental practitioners should be
awarc of the strength of preemp-
tion arguments when faced with
attempts by localitics to override
state or federal environmental

requirements.
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The conflict in Virginia between
county and state rcgulation of
biosolids illustrates these prin-
ciples. The article in the sum-
mer 2002 issuc {Volume XIV,
Number 2) of the Environmental
Law News, “The Battle Over
Biosolids,” suggested that Virginia
law may grant countics significant
leeway to regulate this valuable fer-
tilizer and soil amendment derived
from treated sewage sludge. Recent
court decisions, legislative activity
and a close review of the federal
and state regulatory program, how-
ever, demonstrate that the Com-
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monwealth occupies the field of
biosolids regulation.

Current Science
on Biosolids Safety

Biosolids are sewage sludge
from wastewater treatment plants
that has been treated in confor-
mance with detailed federal and
state requirements to reduce the
amount of pathogens (disease-
causing microorganisms) and other
contaminants.! State and federal
governments have long encouraged
municipalities to beneficially use
biosolids by recyeling it on land
because of its proven value as a fer-
tilizer and organic soil amend-
ment? In the United States in the
last half-century, biosolids have
been land applied to many thou-
sands of farms and used to reclaim
disturbed lands such as mine sites.*
Beneficial use of biosolids is an
important, large-scale recycling
activity that is recognized as supe-
rior to landfilling or incinerating
sewage sludge.

Decades of research and experi-
ence confirms that the beneficial
use of biosolids is safe for the pub-
lic and good for the environment.
In 1996, the National Academy of
Sciences stated that land applica-
tion poses a “negligible risk.”™ In
2002, the Academy revisited these
issues and focused on allegations of
public  health threats from
biosolids. While calling for more
research, the NRC also found that
“[t]here is no documented scientif-
ic evidence that the Part 503 rule
[the federal biosolids regulation]
has failed to protect public
health...2 causal association
between biosolids exposures and
adverse health outcomes has not
been documented.™
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Despite the safety and benefits
of biosolids, allegations of health
impacts from nearby land applica-
tions and odor complaints are
issues facing localities. Upon inves-
tigation, allegations of health
impacts have been found to be not
based on toxicological or medical
research, or thorough attempts at a
differential diagnosis, but instead
are often prompted by partisan
activists committed to banning
beneficial use or barring what they
view as an undesirable agricultural
practice from their communities,
County governments, lacking
resources to understand and fairly
evaluate the scientific and environ-
mental issues, sometimes face
pressure to take the politically
expedient course of banning land
application, either through out-
right bans or onerous regulations
that act as a ban. This is contrary
to the recommendation of the
National Academy of Sciences that
“anecdotal information [should not
be] used for the predication of
past, current or future regula-
tions.™

Local Regulation of Biosolids
in Virginia is Preempted by
the State Program

Authority over most environ-
mental issues, including biosolids,
is vested in federal and state gov-
ernments because of their greater
expertise, resources and the need
for uniformity. Virginia, like many
states, developed a comprehensive
biosolids program that builds on
the federal regulatory floor of the
Part 503 regulations promulgated
under the Clean Water Act. The
Virginia Biosolids Use Regulations
span 87 pages of the Virginia
Administrative Code and prescribe
detailed requirements for the gen-
eration, application and monitor-
ing of biosolids. Of particular
importance to a preemption analy-

sis, the Virginia Department of
Health issues site-specific permits
allowing land application after a
comprehensive application process
that requires review of technical
data, site inspections, soil samples,
as well as public meetings and con-
sultations with local governments.

The starting point for a preemp-
tion analysis in Virginia is VA. CODE
§ 1-13.17, which mandates that
local law “must not be inconsis-
tent” with state or federal law.
Preemption can be found on the
basis of express preemption (where
a statute forbids subordinate gov-
ernment legislation), field preemp-
tion (where the comprehensive
federal or state program occupies
the field), or conflict preemption
{where the requirements of feder-
al/state law clash with local law).

The overwhelming weight of
authority in Virginia holds that
counties cannot enact substantive
regulations of biosolids, particular-
ly where local ordinances essen-
tially block the use of a state per-
mit authorizing land application.
Substantive local regulations that
are preempted include the types of
ordinances discussed favorably in
“The Battle Over Biosolids,” such
as mandates for subsurface injec-
tion of biosolids and buffer zones.
All of these technical issues are
governed by the state Biosolids Use
Regulations and permit terms.

The Virginia Supreme Court,
two federal courts and the Virginia
Attorney General have rejected
local efforts to regulate biosolids.
Recent legislative activity by the
General Assembly further confirms
the very narrow scope of county
authority over biosolids, allowing
counties only to undertake “testing
and monitoring” for compliance
with state law.*
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First, in 2001 the Virginia
Supreme Court voided Amelia
County’s ban on biosolids, because
of the conflict with the state
biosolids program.® The Blanton
court wrote:

As we have clearly and repeat-
edly stated, a local government
may not “forbid what the legis-
lature has expressly licensed,
authorized, or required.” The .
General Assembly, by its enact-
ment of Code § 32,1-164.5, has
expressly authorized the land
application of biosolids condi-
tioned upon the issuance of a
permit. ™

Blanton did not offer an opinion as
to what residual authority a county
may have to enact ordinances
affecting biosolids, but emphasized
that any “local ordinances and
requirements must not be incon-
sistent with Code § 32.1-164.5 or
the Biosolids Use Regulations,”"

Second, in the wake of the Blan-
ton ruling, the Virginia General
Assembly amended the Common-
wealth's biosolids statutes in 2001
to delineate specifically a limited
local role in implementing the state
program:

Any county, city or town may
adopt an ordinance that pro-
vides for the testing and moni-
taring of the land application of
sewage sludge within its politi-
cal boundaries to ensure com-

pliance with applicable laws and
regulations, ?

Under accepted Virginia principles
of statutory construction, this
express provision granting this spe-
cific power excludes all other pow-
ers not mentioned.” This narrow
grant of authority over biosolids to
counties does not provide any
basis, express or implied, for a dual
regulatory program imposed by
county ordinance.

Third, the Virginia A.ttorney
General published an opinion in the

spring of 2002 unequivocally
rejecting local -authority over
biosolids.” The Attorney General
opined that Va. CopeE § 62.1-
44.19:3(C) “expressly limits” loeal-
ities to adoption of ordinances
“that pertain only to the testing and
monitoring of land application of
biosolids.”* Consistent with Blan-
ton, the opinion held that “the state
occupies the field of sewage sludge
disposal, treatment and manage-
ment.... [A] local ordinance requir-
ing an applicant to obtain a condi-
tional use permit before applying or
storing biosolids in the locality is
preempted by the comprehensive
state program.” The 2002 Opinion
built upon and elaborated on a
1999 Attorney General Opinion
which -held that state authority
over biosolids is “paramount” and
“any -local ordinance must not
operate in a conflicting manner.”"*"

The O’Brien Preliminary
Injunction Against
Appomattox County’s
Biosolids Ordinances

Against this backdrop, it was no
surprise when the United States
District -Court for the Western
District of Virginia in August 2002
issued a preliminary injunction bar-
ring enforcement of biosolids ordi-
nances passed by Appomattox
County, Virginia.®® The County
enacted detailed operational and
zoning controls regulating biosolids
in early 2002, shortly before eleven
Appomattox farmers received per-
mits for land application from the
Virginia Department of IHealth,
Those farmers brought a lawsuit and
a motion for a preliminary injunc-
tion against the County. They
argued that the County’s biosolids
ordinances were (a) preempted
under Virginia law and the federal
Clean Water Act; (b) violations of
due process and equal- protection
under the Virginia Constitution; and

(c) causing damages to the farmers,
for which the County was Hable
under 42 U.8.C. § 1983. The O’Brien
court granted a preliminary injunc-
tion and ruled that: (i) the farmers
had critical agricultural, environ-
mental and conservation needs for
this organic fertilizer, exacerbated
by a drought; (ii) the County’s con-
cerns regarding the safety of
biosolids were speculative; (iii) the
farmers’ preemption claims were
likely to succeed because the
County ordinances conflicted with
the farmers’ state permits and state
law; and (iv) the state and federal
biosolids programs were best suited
to protect public health and the
environment. The County has
appealed the ruling.

O Brien followed a similar ruling
in 2001 by another judge in the
Western District enjoining Louisa
County’s biosolids ordinances.” Like
O'Brien, the Synagro court found
compelling “the existence of a state
regulatory scheme addressing the
same subject matter {as the chal-
lenged ordinances]” in finding suffi-
cient cause to issue a preliminary
injunction. The OBrien decision,
based on a full evidentiary hearing,
analyzed in detail the likely preemp-
tion of the County ordinance by the
state biosolids program.

The O'Brien case also illustrates
the potential perils to local govern-
ments that seek to abrogate the
rights of state permit holders. The
O’Brien farmers are pursuing
§ 1983 claims for damages against
the County for loss of the benefits of
biosolids due to the County’s ordi-
nance, On November 15, 2002, the
(O’Brien court denied the County’s
motion to dismiss § 1983 damage
claims based on the Commerce
Clause of the United States
Constitution and the Clean Water
Act. The Court dismissed the farm-
ers’ § 1983 claims based on the
Equal Protection and Due Process
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guarantees of the United States
Constitution.

Current Legislative
Developments

The Virginia General Assembly
addressed biosolids again in the
2003 session, Senator Bill Bolling
(R-Hanover), who chaired hearings
in 2002 on biosolids conducted by
the Commission on the Future of
Virginia’s Environment, introduced
Senate Bill 1088 in January 2003,
which strengthens state biosolids
regulations. The legislation also pro-
vides that localities that have adopt-
ed “testing and monitoring” ordi-
nances may enforce state biosolids
regulations. Senate Bill 1088 passed
the Virginia Senate and the Virginia
House of Delegates unanimously
and was signed into law by the
Governor on March 19, 2003, Again,
this specific and narrow grant of
local authority further confirms that
Virginia counties may not exercise
their police power or zoning powers
to otherwise regulate biosolids.

Conclusion

The keen interest of activists
and the media in allegations of
environmental threats will contin-
ue to generate pressure on locali-
ties to legislate on these issues.
The environmental bar must care-
fully scrutinize such efforts for
their conflict with federal and state
authority, sound science and exist-
ing regulatory schemes. As demon-
strated by recent biosolids litiga-
tion, the preemption doctrine
provides affected parties a ready
tool to counter and limit the other-
wise broad police and zoning
authority of Virginia localities.
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