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CHAPTER 20

Central and South America Overview:
Emerging Trends in Latin America

MADELEINE B. KADAS AND RUSSELL FRAKER

I. Introduction

As a result of rapid industrialization, enormous population growth,
increased economic power, and compelling environmental and natural
resources challenges, environmental law in Latin America has never been
more dynamic or perhaps important. Although framework laws have
existed in many countries for decades, most have mandated aspirational
standards marked by sparse enforcement, leaving adrift their potential for
meaningful impact. The past decade has been one of extensive regulatory
evolution and implementation, a trend not likely to reverse. Several juris-
dictions, especially among the more developed economies, now boast
mature environmental regimes supplemented by complex technical stan-
dards, robust licensing and enforcement mechanisms, and new or expanded
private remedies for the redress of environmental harms. The region’s legis-
lative activity and standardization in the fields of climate change and prod-
uct stewardship rivals that of Europe and surpasses the United States. This
chapter provides an overview of the landscape of environmental law in
Latin America, with brief accounts of its legal and institutional structure
and selected substantive areas of interest in the region.

II. Constitutional Underpinnings
of Environmental Laws

Latin American countries are civil law systems, and provisions governing
the environment are set forth in national constitutions.! The range of consti-
tutional rights and protections is diverse in scope and substance, with some
constitutions guaranteeing a right to a healthy environment and others sim-
ply establishing state jurisdiction over natural resources.”? The overall trend
is increased environmental protections and guarantees. Bolivia is a global
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leader, recently adopting Mother Earth (Pachamama) protections into its con-
stitution and environmental laws.?

The constitutional underpinnings of environmental legal systems in
Latin America have practical implications. First, several constitutions estab-
lish shared jurisdiction over natural resources between national and local
(state, municipal, or regional) bodies. In many cases, subnational jurisdic-
tions can impose more stringent requirements than those of the national gov-
ernment, leading to separate and significant layers of environmental law,
licensing, and potential enforcement.* Second, the constitutional foundations
of environmental laws usually provide for redress of environmental harms
and protection of the environment as constitutional claims (e.g., amparo);® the
use of these claims is increasing.® Third, as a matter of constitutional law,
patrimony over natural resources is often reserved to the nation and private
rights to use natural resources are accorded through concessions systems.”
Negotiation of private resource concessions, in particular for water use,® will
likely become significant to future regional development.

III. Laws, Regulations, and Technical Standards

Constitutional environmental provisions are implemented through a variety
of legal instruments. Although the hierarchy of laws and their nomenclature
varies from country to country, a typical environmental legal structure will
include a governing law (adopted by a legislative body); implementing regu-
lations (adopted by a government agency, sometimes in multiple layers,
issued at different organizational levels within agencies); and technical stan-
dards (adopted by agencies, but in many countries developed and issued by
a separate, non-governmental technical standards organization). For exam-
ple, Mexico’ has in place a comprehensive waste law governing solid urban,
special management, and hazardous waste;'? an implementing regulation to
that law;!! and a set of technical standards that provide significant defini-
tional contours including, among many others, hazardous waste listings and
definitions of hazardous waste characteristics;'? hazardous waste landfill sit-
ing requirements;'® and hydrocarbon remediation standards.!*

In many jurisdictions, there are also framework environmental laws that
cover a wide range of environmental media, jurisdictional, licensing, and
enforcement provisions.'® Many of these framework laws were the first envi-
ronmental or natural resources legislation adopted in these countries, or
their successors.'® While the general regional trend is toward media-specific
laws, these framework laws continue to remain important to the regulatory
landscape and are often cited as authority for subsequent laws, regulations,
and agency actions.

It bears emphasis that states and municipalities, especially in heavily
industrialized areas, are typically active in exercising jurisdiction over envi-
ronmental matters. In many places, local environmental laws either augment
or implement provisions of national laws. For example, Brazil has a national
waste law, the National Solid Waste Policy Act, adopted in 2010;'” however,
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the State of Sdo Paulo has long regulated the field and developed one of the
most advanced site remediation regimes in the region.!® Other particularly
active states and municipalities include the Federal District of Mexico; Bue-
nos Aires Province and the Autonomous City of Buenos Aires, Argentina;
City of Santiago, Chile; City of Bogotd, Colombia; and in Brazil, the States of
Sao Paulo, Parand, Rio Grande do Sul, and Rio de Janeiro, and the City of
Sao Paulo.

Public participation in the development of environmental legal standards
is increasing in Latin America. Bills in many national legislatures can be
monitored electronically.!” Administrative procedure and government trans-
parency laws usually require that agency draft regulations be published in
official registers for public comments prior to finalization. Many legislators
and regulators in most Latin American countries are receptive to input from
environmentalists and the regulated community alike; technical standards
are often developed by working groups that involve the private and public
sectors.

The role and sophistication of environmental technical standards has
increased as legal regimes mature. The development of technical standards
can be less transparent than for laws and regulations, though they typically
provide concrete operating rules and regulatory thresholds. For example, the
Brazilian Technical Standards Association, a private, nonprofit institution,
develops numerous environmental rules, including hazardous waste stan-
dards, of general reference in Brazil.?’ In Peru a discrete governmental orga-
nization is charged with developing technical standards.?! Some of these
standards are issued as binding law,? while others are voluntary,? and still
others have an intermediate status as nonbinding but “normative”?* or, more
commonly, are made binding by law or practice. Such formally nonbinding
technical standards may become binding in the following ways: (1) by set-
ting industry standards of care; (2) by being incorporated by reference into
binding regulations; (3) by filling a regulatory gap (i.e., incorporated by
inference); or (4) by being referenced in environmental licenses. While it is
common in the region for technical standards to be adopted directly from
international technical bodies such as the International Standards Organiza-
tion and ASTM International,® many national standardization institutions
also create their own unique technical standards. More often than not, inter-
national harmonization is the exception rather than the rule.

IV. Agencies with Environmental Jurisdiction

National environmental agencies in Latin America have increasing promi-
nence and sophistication. Historically, authority over environmental matters
was often housed in the departments of other agencies, such as health or
social development agencies.?® Agency structure has changed significantly in
the last decade, and the trend is for environmental agencies to be established
as stand-alone institutions with broad jurisdiction to oversee policy develop-
ment, standard-setting, permitting, and enforcement of most environmental
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laws. Several countries now have in place national cabinet-level environ-
mental administrative bodies, for example, Argentina,? Brazil,?® Chile,?’ and
Mexico.® Enforcement is sometimes conducted through separate prosecuto-
rial bodies or attorneys general.! Some key states and municipalities have
highly sophisticated and progressive environmental agencies, some of such
import that they drive the policies of their national agencies.*

Even with the advent of dedicated environmental agencies, total or par-
tial jurisdiction over certain environmental subject matter may belong to
other agencies. For example, health agencies may have jurisdiction over the
regulation of chemical substances and wastes;* agriculture agencies over
registration and control of pesticides and fertilizers;** and transportation
agencies over transportation of hazardous products and substances.>> Over-
lapping jurisdiction tends to complicate regulation and oversight of subject
matter and can prolong permit approval processes.

V. Agency Licensing and Enforcement

Environmental regulatory programs in Latin America are license-intensive.
In most cases, industrial operations must obtain concessions for the use of
natural resources and licenses to construct and operate a facility that will
emit or discharge pollutants.*® Concessions and licenses frequently must be
listed in publicly available registries.” General requirements for concessions
and licenses are typically set forth in media-specific regulations and applica-
tion forms, some of them quite extensive.® It is not unusual for the licensing
process to be time-consuming or for permitting authorities to request extra-
regulatory information or impose unique operating requirements. In some
instances, legislatures and agencies have undertaken efforts to streamline
licensing procedures,® although the process remains challenging for many
applicants despite such efforts.

Enforcement penalties for violations vary widely, with the following
being typically within the scope of an agency’s authority: fines tied to the
severity of the environmental harm; publication of the violation; restitution
for environmental damage; permit revocation, suspension, or denial; partial
or total shutdown of facilities; seizure of goods and property; administrative
arrest; and incarceration.*’ Overall, the scope and scale of penalty provisions
are increasing. In 1998, Brazil enacted a landmark environmental crimes law
with schedules of offenses and sanctions, including fines of up to 50 million
reais and prison terms up to five years.*! A 2008 implementing regulation
provides guidelines for the application of sanctions and procedural protec-
tions for alleged violators.*? In contrast, Colombia’s environmental criminal
law establishes a presumption of guilt for acts alleged to cause environmen-
tal harm, making it one of the most procedurally stringent in the world.*®

Enforcement of environmental laws in Latin America is trending upward.
Pressed by local citizen groups and non-governmental organizations (NGOs)
to deal with environmental challenges, agencies have begun to employ a
range of once-dormant enforcement provisions.* Enforcement staff numbers
and budgets have generally increased at environmental agencies, in some



Chapter 20: Central and South America Overview: Emerging Trends in Latin America 369

cases dramatically.*® Although not always perceived as consistent, enforce-
ment efforts are often high profile, widely reported in the press, and intended
to set examples through high penalty assessments and criminal convictions.

VI. The Role of Administrative and Judicial Tribunals

Historically, the role of the judiciary, whether administrative, civil, or crimi-
nal, in Latin American environmental matters has been limited.*” This may
be attributable to several factors, including deficiencies in standing and pro-
cedural rights; objective environmental standards; judicial capacity; and effi-
cient and ethical processing of claims.*® Administrative complaint systems
were limited and private actions could only be brought under general civil
code provisions, which typically required demonstration of a specific, indi-
vidual, personal injury for standing.* The damages potentially allowed for
individual cases were low, often tied to minimum wage compensation,® and
most Latin American legal systems lacked a mechanism for aggregate litiga-
tion (e.g., class actions),’! providing little incentive for private lawyers to
invest in individual cases. Together, these factors served as significant
impediments to private actions for environmental harms.

That landscape has evolved significantly in recent decades, and the pace
of change has been accelerating. Many environmental laws provide for citi-
zen complaint mechanisms to governments.”> While these provisions do not
typically allow damages to be paid to private parties, they may trigger scru-
tiny and can lead to enforcement action.”® Citizen groups have also begun to
make aggressive use of other legal mechanisms to bring environmental
claims, such as amparo actions that provide a cause of action to redress con-
stitutional harms.>* Moreover, in a development that may create a sea change
in Latin American environmental jurisprudence, some form of class action or
“collective action” is now recognized in several jurisdictions.”® Accordingly,
many of the long-standing barriers to private enforcement of environmental
harm are being removed.

The region has begun to embrace the international trend of dedicated
environmental tribunals, which can be expected to enhance the role of the
judiciary and administrative tribunals in environmental matters.>® For exam-
ple, Costa Rica has an active environmental administrative tribunal® and
Chile recently enacted a national environmental court.”® Regional tribunals
to address cross-border and multijurisdictional issues, environmental issues,
and provide alternate means for pursuing environmental claims, such as the
Latin American Water Tribunal, may also see expanded dockets and jurisdic-
tions over time.”

VII. Influences of International Environmental Law
and Free Trade Agreements
International environmental law plays a significant role in the development of

the domestic laws of many Latin American countries.®* Most Latin American
countries are parties to most major multilateral environmental agreements,
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including the Basel Convention on the Control of Transboundary Movements
of Hazardous Wastes and Their Disposal,®! the United Nations Framework
Convention on Climate Change,®* the Convention on International Trade in
Endangered Species of Wild Fauna and Flora,® the Montreal Protocol on Sub-
stances That Deplete the Ozone Layer,®* and the Rio Declaration on Environ-
ment and Development.®

International environmental law often shapes domestic environmental
policies or becomes the basis for domestic environmental standards. For
example, Mexico and Brazil have adopted climate change laws that provide
for greenhouse gas emissions reduction targets and are likely drivers of
energy efficiency programs.®® The hazardous waste standards in many coun-
tries are heavily influenced by, and in some cases adopted directly from, the
Basel Convention waste classification system.®” Although comprehensive
regulation of chemicals in the region is scant, most countries have imple-
mented the Montreal Protocol®® and the Stockholm® and Rotterdam?”
conventions.

The influence of free trade agreements on domestic environmental laws
in Latin America is pronounced. A number of free trade agreements, particu-
larly those executed with the United States, demand some level of harmoni-
zation of legal provisions or minimum environmental standards among the
trade partners.”! They have also required that the domestic laws of signatory
countries have in place transparency protections, citizen complaint mecha-
nisms, or other procedural protections for environmental harms, or, in the
case of the North American Free Trade Agreement (NAFTA), created an
international citizen complaint mechanism.”? Regional free trade agreements
also play an increasingly important role in setting environmental policies,”
typically through establishing model regulations and technical standards
that must be adopted directly by all member countries.”

VIII. Influence of Non-Governmental Organizations
and Development Organizations

The role and influence of NGOs in the development of regional environmen-
tal law and policy has increased significantly in the past decade. Together
with the rise of the Internet and influence of social media, international
NGOs have established high-profile environmental campaigns and have
become significant players in local environmental policy debates.”> Local
NGOs also have been successful in advancing domestic environmental agen-
das and bringing first-impression environmental lawsuits.”

To a limited extent, development assistance from the European Union
has played a role in shaping environmental law in Latin America, particu-
larly with respect to product stewardship laws governing electric and elec-
tronics equipment.”’ Although the laws of the United States also inform
environmental laws in Latin America, many countries in the region have a
history of looking to the European Union for regulatory models, a practice
that is facilitated by cultural and linguistic affinities”® and by the interagency
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relationships built through direct outreach from European countries. As the
region readies for what it hopes will be large-scale investment in carbon
sequestration and other greenhouse gas emissions-reducing projects through
the Kyoto Protocol’s Clean Development Mechanism, the influence of for-
eign development agencies can be expected to continue.

IX. Key Areas of Regulation

A. Environmental Impact Assessments

In contrast to the United States, environmental impact assessments (EIAs)
are widely used in Latin America as the basis for environmental permit-
ting.” EIAs are typically required for a wide range of projects, including
water infrastructure and treatment projects; highway and railway construc-
tion; cable and satellite installation; pipelines; oil and gas extraction and
refining; chemical manufacturing; electrical plant construction; mining;
cement manufacturing; paper milling; sugar processing; hazardous waste
and radioactive treatment and disposal; industrial activities in forested, wet-
land, and coastal zones; and development of industrial parks, airports, and
tourism facilities.®

The standards for EIAs in most Latin American countries differ from
those in the United States, where the process is designed to ensure that gov-
ernment agencies consider the effects of their own actions and allows for an
abbreviated process if no significant impact is identified. Instead, Latin
American EIA requirements typically entail a comprehensive report on all of
the environmental aspects of the proposed project.8! As such, the technical
requirements for Latin American EIAs can be extensive and often include
both analysis of potentially applicable regulations during construction and
operations and planning for the long-term future of the affected area beyond
the life of the project.®? In some countries, the project proponent is required
to hire only specially licensed environmental consultants to conduct the
EIA,% and those consultants may have ongoing liability for any defects in
the quality of their reports—which in turn may provide incentives for a
highly conservative analysis of potential impacts. EIAs are usually subject to
review and approval by multiple agencies, and in some cases the public at
large and certain segments of society (e.g., indigenous tribes, environmental
groups, and industries that may be affected by the project) may have a guar-
anteed opportunity to participate in the process.3*

B. Water Quality and Quantity

Several Latin American constitutions have enshrined access to water (or to
clean water) as a basic human right.8> Water quality and availability have
profound practical implications for public health and the daily functioning
of society, which are keenly felt in Latin America due to the limited capacity
of the water delivery infrastructure in much of the region. Such scarcity may
be counterintuitive as, in the global context, Latin America is the region
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richest in fresh water. However, the overall abundance may be deceptive as
much of the water is concentrated geographically and/or seasonally, little of
the flow is collected for human use, and very little of the collected water is
effectively treated for potability. Outside Argentina, Chile, and Uruguay,
water supplies in the region are generally considered unsafe to drink unless
tiltered, as waterborne ailments are ubiquitous.

Latin American countries generally regulate industrial wastewater, in
most cases adopting contaminant threshold tables from U.S. Environmental
Protection Agency regulations or the World Health Organization.’® Where
applicable, these effluent standards are typically incorporated by reference
into a facility’s environmental operating permit. In the more developed
countries, such as Brazil, facilities are required to treat wastewater prior to
discharge and conduct routine monitoring of receiving water bodies, report-
ing the data to the environmental licensing agency.?”

In addition to regulation of water quality, industrial facilities in Latin
America face restrictions on water use.?® In much of Brazil, for example, new
facilities and those renewing permits must obtain concessions for a limited
allocation of water,® then pay fees for water capture, consumption, and dis-
charge.”® In Brazil and several other Latin American countries, authority
over water resources is now divided by hydrographic basins rather than
political boundaries, and it is the basin authorities that set water allocation
policies and use fees.”!

C. Air Quality

Across the region, air quality issues reach acute proportions in many of the
major cities, particularly those situated in air-trapping basins such as Bogota,
Caracas, Mexico City, Santiago, and the greater Sdo Paulo conurbation.”? The
municipal authorities of several cities have sought to curb their smog prob-
lems by enacting mobile source restrictions, such as rotating bans on cars
based on license plate numbers and replacing diesel-fueled buses with elec-
tric vehicles.”® Brazil has experimented with policy incentives and alternative
fuel mandates to reduce the fossil fuel consumption of its automobile fleets—
these efforts began on a large scale in the 1970s when the country’s military
dictatorship initiated a conversion to ethanol-only cars, and have continued
with renewable fuel mixture requirements for gasoline and diesel, and emis-
sions standards for vehicles.?

Most Latin American countries regulate stationary source emissions
through concentration limits, and in some cases require control equipment
and stack monitoring, all of which are imposed through environmental
licensing.” Lists of regulated pollutants typically include sulfur dioxide,
nitrogen oxides, carbon monoxide, ozone, size classes of particulate matter,
and in some cases lead, mercury, and volatile organic compounds.”® Some of
the more developed countries have federal rules that set ambient air quality
standards,”” although effective implementation is constrained by the lack of
enforcement programs or formal incentives to motivate local agencies to
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meet the standards. In some countries, including Mexico and Brazil, agencies
have recently instituted air quality monitoring programs as an initial step
toward implementation of standards, in some cases providing real-time air
quality updates for particular locations in major urban areas.”® In 2012, the
Brazilian state of Sdo Paulo instituted a complex set of emissions regulations
that resemble the U.S. Clean Air Act’s Nonattainment New Source Review
program, possibly marking the beginning of a regional trend toward more
robust stationary source regulation.”

D. Waste and Product Stewardship

Waste management throughout most of Latin America has historically been
hampered by weak infrastructure: inadequate collection services and limited
landfill capacity. Informal open-air landfills are common and urban sanita-
tion is generally far below the standards of more developed countries.!®
Beginning in 2003, with Mexico’s General Law for the Prevention and Inte-
gral Management of Wastes,!” most of the major Latin American countries
have enacted some form of framework waste legislation, and the succeeding
years have been marked with various stages of implementing regulations.
Prominent among the recurring elements of these laws are mandatory plan-
ning for municipal solid waste management; heightened standards and spe-
cial rules for the management of hazardous wastes; and extended producer
responsibility for end-of-life products.!%?

The emerging set of hazardous waste rules typically encompasses such
issues as: generator requirements (e.g., registration, reporting, storage, and
manifesting); complex waste classification standards based on listed catego-
ries and characteristics; special qualifications and administrative require-
ments for hazardous waste managers and transporters; and restrictions on
final disposition through disposal in sealed landfills.!®® Certain countries,
most notably Argentina, impose stringent restrictions on domestic move-
ments of hazardous wastes across internal boundaries,'® which may pose
significant challenges to management of industrial wastes. All Latin Ameri-
can nations are Parties to the Basel Convention on the Control of Trans-
boundary Movements of Hazardous Wastes and Their Disposal, which limits
options for management solutions that entail export of covered wastes.!%
Several countries have adopted some form of the Basel Convention’s waste
classification, including its annexes, as the basis for their own domestic
waste classification systems.!%

Most of the recently enacted waste laws designate certain categories of
products at their end of life as “special management wastes” subject to prod-
uct stewardship obligations.!”” In such cases, product manufacturers and
importers are required to provide end-of-life collection (a.k.a. product “take-
back”) and “environmentally adequate” disposition, which typically refers
to the pollution prevention hierarchy, prioritizing reuse, recycling, and any
other recovery over disposal. In Brazil, these obligations are denoted as
“reverse logistics,” implying a mirror-image of product distribution channels
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that expand the obligations to include retailers and distributors.!%® Products
subject to these obligations in most countries include tires, batteries, pesti-
cide and lubricant containers, electronics, and mercury-containing lamps;
some jurisdictions include additional products and packaging.!%

E. Contaminated Sites and Liability

Along with the historical absence of comprehensive waste laws, most Latin
American countries traditionally failed to address the most persistent impacts
of unregulated disposal: widespread contamination of soils and groundwa-
ter with toxic substances. Recently, however, several countries have begun to
tackle this issue, although the approaches vary and there is as yet no single
regional model for contaminated site legislation and the imposition of legal
liability to cover the significant costs of cleanup.!'’ Consequently, this area of
environmental law remains dynamic and a source of great uncertainty for
companies that presently own industrial properties or are connected, either
directly or through acquisitions, to past industrial activity in Latin America.

Although lacking legislation that specifically provides for contaminated
site liability, many Latin American countries have espoused a generic “pol-
luter pays” principle either in their constitutions or in their general environ-
mental or waste laws.!"! In many cases, this principle alone has been sufficient
to impose responsibility for the cleanup of chemical spills and other releases
to soils. However, such an approach is not always practical because of the
difficulty in many cases of identifying “the polluter” responsible for a par-
ticular site. Argentina has sought to address this problem, in part, by requir-
ing those who undertake activities that risk harming the environment to
hold dedicated insurance policies or other financial guarantees against
potential contamination.!? Another approach is found in Mexico’s General
Waste Law, which prohibits the transfer of contaminated properties without
express authorization, effectively placing the burden of remediation on cur-
rent owners.!!3

In an emerging trend, several countries are establishing liability
regimes tailored to their residual legacies, beginning with inventories of
contaminated sites.!'* Argentina and Peru have focused on certain sectors
in which soil contamination is readily identifiable and problematic: in par-
ticular, abandoned mines and areas of concentrated industrial activity
such as Argentina’s Matanza-Riachuelo river basin.!® The Brazilian state
of Sdo Paulo, a regional leader on several environmental issues, has
enacted a law modeled on the U.S. Superfund statute, with a dedicated
fund (by its Portuguese acronym, FEPRAC) to enable the state to remedi-
ate orphan or multiparty sites, then sue the responsible party(ies) for
reimbursement.!® The 2013 FEPRAC regulations require soil sampling at
former industrial sites prior to issuance of environmental operating per-
mits, as a mechanism to identify contaminated areas and subject them to
mandatory remediation.!!’
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F. Natural Resources

Various subregions within Latin America are disproportionately rich in valu-
able natural resources, particularly mineral and biological resources, and
several of its economies have historically been dominated by exploitation of
these resources. Argentina, Brazil, Chile, Colombia, and Peru are global lead-
ers in mineral production, particularly metals such as copper, iron, nickel,
and tin.!® Peru and Chile are, respectively, the second- and ninth-largest har-
vesters of marine fish in the world.!® Despite significant deforestation, Bra-
zil remains second only to Russia in total forest cover,'?’ and has by far the
largest share of tropical forest.'?! Looking beyond tropical forests, the wide
array of natural habitats in South America makes it the most biodiverse con-
tinent: for example, while comprising only 12 percent of the world’s land
area, South America is home to 33 percent of known bird species.'?? Inspired
by the 1992 Convention of Biological Diversity, some countries have sought
to regulate access to the genetic resources within their borders, valued eco-
nomically as a warehouse of uncataloged natural substances, many of which
are expected to hold great potential for development as pharmaceuticals.!?

In countries that have significant natural resource sectors, the laws writ-
ten to regulate the extractive industries include environmental provisions
that may anticipate the development of generally applicable environmental
laws. As a precursor to its modern environmental laws, Brazil’s 1965 Forest
Code instituted an ambitious regulatory framework intended to protect all
forms of native vegetation on public and private property throughout Bra-
zil,'?* with its schedules of violations and penalties forming the apparent
inspiration and basis for the progressive Environmental Crimes Law of
1998.12> Additional examples can be found in the mining laws enacted in
Argentina and Peru to address historical contamination of soils and water-
courses by mine “tailings” (i.e., large volumes of leftover extracted material
that often contain high concentrations of toxic elements), which provide the
model and precedent for more universal contaminated site laws.!2

G. Energy and Climate

The energy sector in Latin America is robust and rapidly expanding to
become a source of economic growth and stability. Brazil, Mexico, and Ven-
ezuela are each significant producers of petroleum, with the huge “presalt”
reserves first announced in 2007 beneath the offshore waters of Brazil being
among the global industry’s largest discoveries in recent decades.'” The
region is also developing an increasingly diverse portfolio of renewable
energy sources, including biofuels, hydroelectric, wind, and solar power. The
prime example is Brazil, which has positioned itself as a global biofuel
leader,'?® with large-scale production of ethanol from sugar cane since the
1970s, augmented by recent investments in biodiesel derived primarily from
soybeans.'? Brazil’s electrical grid relies heavily on large hydroelectric proj-
ects,'® including several at various stages of construction in the Amazon
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Basin,!®! a source of significant controversy due to the effects on forests and

indigenous inhabitants. Energy efficiency initiatives are spreading across
Latin America, with several countries recently imposing energy performance
labeling requirements for a wide range of products.’® Uruguay has taken an
especially comprehensive approach to alternative energy sources, mandating
that an increasing share of its electricity be derived from wind and seeking
to eliminate fossil-fuel-fired power plants from its national grid.!®

Climate change policies in Latin America are influenced by both broad
public acceptance of climate change as a real, human-caused, threatening
phemomenon,134 and self-interested contemplation of the potential for exter-
nal funding of development projects under the Kyoto Protocol’s Clean
Development Mechanism or similar carbon emission offset programs.!® In
the international sphere, Brazil has prominently advocated for the advance-
ment of multilateral agreements to reduce greenhouse gas emissions.!%
Domestically, both Brazil’s federal government and several states have
enacted climate change policy laws intended to stabilize or reduce green-
house gas emissions,' although it remains unclear whether these govern-
ments will actually attempt to impose the extensive cuts in fossil fuel
consumption that appear necessary to achieve the laws’ objectives.

H. Chemicals

No Latin American country has yet enacted comprehensive chemicals regu-
lation, but some have shown signs of attention to the issue, perhaps most
significantly in Mexico, which has advanced an initial chemicals inventory,
the first of its kind in the region.!® The legislatures of both Argentina and
Brazil have recently considered bills that would restrict the content of cer-
tain substances in electronic products, generally following the contours of
the EU Directive on the Restriction of Hazardous Substances (RoHS).'* In
light of this and other expressions of affinity for European environmental
policy, it would not be surprising to see one or more of the major Latin
American countries to adopt the EU’s Registration, Evaluation, Authoriza-
tion, and Restriction of Chemicals (REACH) Regulation in some form. Most
Latin American countries are parties to the major international conventions
that regulate certain classes of chemicals, such as the Stockholm Conven-
tion on Persistent Organic Pollutants,'*® the Montreal Protocol for Ozone-
Depleting Substances,'*! and the Rotterdam Convention on Prior Informed
Consent.!4?

In the related area of chemical hazard communications, Brazil and Uru-
guay have each adopted the Globally Harmonized System of Classification
and Labeling of Chemicals (GHS), with Brazil’s initially voluntary technical
standard becoming fully mandatory in 2015, and Uruguay’s mandatory
regulations under a phased implementation from 2009 to 2017.14 Mexico
adopted a GHS technical standard in 2011; it is voluntary but can be used to
satisfy certain workplace safety requirements.!%
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As several Latin American countries have sizeable agricultural sectors
and abundant insects, pesticides and related product classes such as fertil-
izers and inoculants are widely used and subject to robust regulatory
regimes.!# In recent years Brazil has become reportedly the world’s largest
market for pesticides,'¥” and has taken steps to ameliorate their impact, ban-
ning several substances*® and attaining the world’s highest recovery rate of
used pesticide containers.!*’ Like most other countries in the region, Brazil
requires registration of pesticides, supported by submissions of health and
safety data.!™

I. Genetically Modified Organisms

Due to the prevalence of agriculture in their economies, many Latin Ameri-
can countries have significant markets for genetically modified crops. How-
ever, as in Europe, public attitudes toward genetically modified organisms
(GMOs) tend to be skeptical. The regulation of GMOs in Latin America
therefore balances the embrace of practical agricultural solutions against a
general anxiety about the unknown potential impacts of biotechnology.!>!
For example, Brazilian agribusiness has converted to GMOs for the bulk of
its export crops, but for domestic consumption food products that contain
1 percent or more GMO derivatives must be prominently labeled as trans-
genic.!>? Several other countries have acted to restrict the import and use of
GMOs. The Andean nations have been especially active in restricting GMO
uses, such as Peru’s ten-year moratorium!®? and indefinite bans in Bolivia
and Ecuador.’® In some cases, biosafety restrictions on GMO use are incor-
porated into the biodiversity laws that protect naturally occurring genetic
resources.!® A notable exception is Mexico, where corn has a special social
significance, and GMO cultivars of corn are heavily regulated.!>® All major
Latin American countries are signatories of the Cartagena Biosafety Proto-
col,’” and some have adopted the terms of this agreement into their domes-
tic laws.!8

X. Conclusion

Latin American environmental law is evolving rapidly, presenting a dynamic
field of endeavor for international practitioners and diverse challenges to the
regulated community. The consciousness of the populace is heightened, and
legislators and regulators are acting on the concerns of their constituents.
Where it was once accepted local practice to disregard environmental issues,
agencies, courts, and the public are reacting to the legacies of that inatten-
tion, with legal consequences that can be unpredictable. The general trend is
toward higher degrees of regulation and enforcement, and as the legal com-
munities and agencies across the region gain experience, greater consistency
in the application of environmental laws is likely to result, but that transition
is far from over.
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Qualidade do Ar], D.O.U. 22.08.1990 (establishing air quality standards for sulfur diox-
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.ambiente.gov.ar/archivos/web/URP/File/Promociones_Prohibiciones2_julio06.pdf (last
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108. See Lei No. 12.305 de 2 de agosto de 2010, arts. 33-34 (Brazil).
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