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Secretary of Labor petitioned for review
of final order of the Occupational Safety and
Health Review Commission (OSHRC), vacat-
ing three citations issued against employer-
auto manufacturer.
Alan E. Norris, Circuit Judge, held that: (1)
OSHA lockout/tagout standard, requiring
that certain industrial machines be shutdown
and disconnected from their power source for
duration ‘of servicing or repair operations,
was inapplicable when employee is alerted or
warned that machine being serviced is about
to activate, and (2) fact that equipment might
become activated or energized before servie-
ing employee planned for it to be activated
does not subject equipment to application of
lockout/tagout rule.

Affirmed.

1. Labor Relations €=9.7

OSHA lockout/tagout standard, requir-
ing that certain industrial machines be shut-
down and disconnected from their power
source for duration of servicing or repair
operations, covers only those machines that
do not provide servicing workers sufficient
advance notice of startup to avoid injury;
standard is meant to apply where service
employee is endangered by machine that can
start up without employee’s foreknowledge.
29 C.F.R. § 1910.147.

2. Labor Relations ¢=9.,7

OSHA lockout/tagout standard, requir-
ing that certain industrial machines be shut-

The Court of Appeals,

down and disconnected from their power
source for duration' of servicing or repair
operations, is inapplicable where employee is
alerted or warned that machine being ser-
viced is about to activate, and rule does not
apply to equipment which could injure em-
ployees if it became activated before servie-
ing employee planned for it to be activated;
lockout standard’s scope provision limits ap-
plicability - of regulation to machines . that
could cause injury if they were to start up
“unexpectedly,” but “energization” of ma-
chine would not be “unexpected” if machine
was designed and constructed so that it eould
not start up without giving servicing employ-
ee notice of what was about to happen. 29
C.F.R. § 1910.147.

3. Statutes €=219(6.1)

Court of Appeals accords substantial
deference to Secretary of Labor’s construc-
tion of OSHA standard if it is ambiguous and
if Secretary’s interpretation of it is reason-
able. Occupational Safety and Health Act of
1970, § 2 et seq., 29 U.S.C.A. § 651 et seq.

4. Statutes ¢=219(6.1)

Court of Appeals need not defer to Sec-
retary of Labor’s interpretation of OSHA
standard where alternative reading is com-
pelled by regulation’s plain language or by
other indications of Secretary’s intent at time
regulation was promulgated. Occupational
Safety and Health Act of 1970, § 2 et seq., 29
U.S.C.A. § 651 et seq.

5. Labor Relations ¢=9.7

Under OSHA lockout/tagout standard,
requiring that certain industrial machines be
shutdown and disconnected from power
source for servicing or repair operations, but
limiting applicability of regulation to. ma-
chines that could cause injury if they were to
start up “unexpectedly,” Secretary of Labor
unreasonably construed word “unexpected”
to mean unintended, unanticipated, or un-
planned for; Secretary’s interpretation so sig-
nificantly narrowed meaning of “unexpected”
as to make it meaningless, because it would
expand standard’s application to cover virtu-
ally all machines whether or not servicing
employee knew ahead of time that startup
was imminent and had ample time leave area
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before machine movement could become haz-
ardous. 29 C.F.R. § 1910.147.

See publication Words and Phrases
for other judicial constructions and def-
initions.

6. Labor Relations ¢=9.7

Employer’s mere determination that em-
ployees could be injured if equipment is en-
ergized, starts up, or releases stored energy
during servicing operation does not subject
employer to OSHA lockout/tagout standard,
requiring that certain industrial machines be
shutdown and disconnected from power
source for servicing or repair operations, but
limiting applicability of regulation to ma-
chines that could cause injury if they were to
start up “unexpectedly,” since this test would
omit word “unexpected” from regulation,
which repeated word “unexpected” through-
out and which twice emphasized it by placing
it in italies. 29 C.F.R. § 1910.147(2)(1){),
(b).

Bruce Justh (argued and briefed), Ann Ro-
senthal, U.S. Dept. of Labor, Office of Solici-
tor, Washington, DC, for Petitioner.

Brian W. Scovill, General Counsel, General
Motors Corp., Detroit, MI, Arthur G. Sapper
(briefed), Robert C. Gombar (argued).
MeDermott, Will & Emery, Washington, DC,
for General Motors Corp., Deleo Chassis Div.

Ray Darling, Secretary, OSHRC, Wash-
ington, DC, for Occupational Safety & Health
Review Com’n.

Before: NORRIS, SILER, and
GODBOLD,* Circuit Judges.

ALAN E. NORRIS, Circuit Judge.

The Secretary of Labor petitions for re-
view of a final order of the Occupational
Safety and Health Review Commission
(“OSHRC”) affirming an administrative law
judge’s decision to vacate three citations is-
sued to respondent General Motors Corpora-
tion (“GM”) for violating 29 C.F.R.
§ 1910.147. We agree with OSHRC that the
citations should be vacated.

* The Honorable John C. Godbold, Circuit Judge of
the United States Court of Appeals for the Elev-

89 FEDERAL REPORTER, 3d SERIES

1. Facts and Proceedings Below

Over the course of several visits to GM
manufacturing plants, Occupational Safety
and Health Administration (“OSHA”) compli-
ance officers observed GM workers servicing
three machines that remained connected to
their power supplies throughout the servicing
operation. OSHA cited GM for violating
OSHA’s lockout/tagout safety standard, 29
C.F.R. § 1910.147. This standard requires
that certain industrial machines be shut
down and disconnected from their power
source for the duration of servicing or repair
operations. The standard’s scope provision
limits the applicability of the standard to “the
servicing and maintenance of machines and
equipment in which the unexpected energiza-
tion or start up of the machines or equip-
ment, or release of stored energy could cause
injury = to  employees.” 29 C.FR.
§ 1910.147(a)(1)@). The standard does not
define “unexpected.”

GM appealed the citations to one of
OSHRC’s administrative law judges, who va-
cated the citations.

The Secretary petitioned OSHRC to rein-
state the citations, arguing that the standard
applies where injury “could occur in the
event of an unintended” start up of a ma-
chine. However, OSHRC considered the
standard’s scope provision and concluded
that the term “unexpected” renders the lock-
out standard inapplicable to machines that
give servicing employees sufficient advance
notice or warning of machine start up to
allow them to vacate the zone of danger.
OSHRC then reviewed the workings of the
three machines and held that the Secretary’s
evidence failed to establish that the machines
could have started up without first warning
the servicing employee. In particular,
OSHRC found that to service any of the
three machines, an employee had to pass
through electronically inter-locked gates that
immediately deactivated the machines when
opened. OSHRC further found that once
deactivated, an eight to twelve step process

enth Circuit, sitting by designation.
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had to be followed to restart each of the
machines and that, either by audible or visual
signals or the presence of company workers
in the immediate area, this multi-step pro-
cess would have alerted servicing employees
that the machines were about to start up.
Given the advance notice provided by the
start-up warning sequences, OSHRC held
that the standard did not apply to GM’s
machines because they could not be subject
to “unexpected” energization.

On appeal, the Secretary does not dispute
OSHRC’s factual findings but argues that
OSHRC erred in failing to apply his inter-
pretation of the scope provision’s reference
to “unexpected” energizations. - = Shifting
course a bit from his argument before the
Commission, the Secretary now argues that
“unexpected” means “unanticipated” or “un-
planned-for.”

II. Analysis

[1,2] By its terms, the lockout standard’s
scope provision limits the applicability of the
regulation to machines that could cause inju-
ry if they were to start up unexpectedly.
The Secretary argues that the standard ap-
plies “whenever equipment could injure em-
ployees if it becomes activated before the
servicing employee plans for it to be activat-
ed.”

[3,4] The :Administrative: Procedure ‘Act
- requires this court to set aside agency action
that is “arbitrary, capricious, an. abuse “of
discretion, or otherwise not in ‘accordance
with law.” - 5 U.8.C. § 706(2)(A). This court
accords substantial deference to 'the Secre-
tary’s construction of an OSHA standard if it
is ambiguous and the Secretary’s interpreta-
tion of it is reasonable. Martin v. OSHRC,
499 US. 144, 156, 111 S.Ct. 1171, 1178-79,
113 L.Ed.2d 117 (1991); Martin v. American
Cyanamid Co., 5 F.3d 140, 144 (6th Cir.
1993). However, we need not defer to the
Secretary’s interpretation where an “alterna-
tive reading is compelled by the regulation’s
plain language or by other indications of the
Secretary’s intent at the time of the regula-
tion’s promulgation.” Gardebring v. Jen-
kins, 485 U.S.-415; 430, 108 S.Ct. 1306, 1314,
99 L.Ed.2d 515 (1988).

We conclude that the plain language of the
lockout standard unambiguously renders the
rule inapplicable where an employee is alert-
ed or warned that the machine being ser-
viced is about to activate. In such a situa-
tion, “energization” of the machine cannot be
said to be “unexpected” since the employee
knows in advance that machine startup is
imminent and can safely evacuate the area.
The standard is meant to apply -where a
service employee is endangered by a machine
that can start up without the employee’s
foreknowledge. In the context of the regula-
tion, use of the word “unexpected” connotes
an element of surprise, and there can be no
surprise when a machine is designed and
constructed so that it cannot start up without
giving a servicing employee notice of what is
about to happen.

[5] Even if the standard were ambiguous
so as to lend itself to interpretation, it does
not follow that the Secretary’s interpretation
is reasonable. As noted above, the Secretary
construes the word “unexpected” to mean
unintended, unanticipated, or un-planned for.
This interpretation so significantly narrows
the meaning of “unexpected” as to make it
meaningless, because it would expand the
standard’s application to cover virtually all
machines whether or not the servicing em-
ployee knows ahead of time that start up is
imminent and has ample time leave the area
before machine movement can become haz-
ardous; All the synonyms urged on us and
the Commission by the Secretary appear to
argue for a standard:essentially limited to
situations where a machine can start up only
if the servicing employee starts it up or
directs someone else to do'so. Surely that is
an impermissibly narrow reading of “unex-
pected.” Of the many terms the drafters
could have selected—including “unintended,”
“unanticipated,” and “unplanned-for”’—they
chose “unexpected.”

[6] The Secretary argues that the “em-
ployer need only determine whether employ-
ees could be injured if the equipment is
energized, starts up, or releases stored ener-
gy during the servicing operation.” This test
expressly omits the word “unexpected.” An
interpretation that ignores the import of the
word is plainly unreasonable when one con-
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siders that the rule repu:ats the word “unex-
pected” throughout the standard and twice
emphasizes it by placing it in italics. 29
C.F.R. § 1910.147(a)1)@) and (b). The
drafters of the language obviously assigned
importance to-the word, and it is unreason-
able for the Secretairy to ignore it. If the
Secretary wishes to broaden application of
the standard, the rulemaking process affords
him a ready opportunity to do so.

1.

" In sum, the lockout/tagout standard covers
only those machines that do not provide ser-
vicing workers sufficient advance notice of
start up to avoid injury. Because the Secre-
tary does not appeal the factual findings of
the administrative law judge or OSHRC, and
because we agree that OSHRC correctly ap-
plied the terms of the standard’s scope provi-
sions, the final order of OSHRC is affirmed.

Conclusion
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Mary Eillen WEDDING,
‘Plaintiff-Appellee,

v.

The UNIVERSITY OF TOLEDO,
Defendant-Appellant.

No. 95-3299.
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University professor brought action
against university under Title VII and Equal
Pay Act. The United States District Court
for the Northern District of Ohio, John W.
Potter, J., 834 F.Supp. 253, granted profes-
sor’s motion to stay proceedings and compel
utilization of grievance system provided for
in collective bargaining agreement. Univer-
sity appealed. - The Court of Appeals, Bailey

89 FEDERAL REPORTER, 3d SERIES

Brown, Circuit Judge, held that: (1) Court of
Appeals had jurisdiction to hear university’s
appeal of district court order under collateral
order doetrine, and (2) district court should
not have decided legality of collective bar-
gaining provision without first presenting is-
sue to arbitrator.

Affirmed in part, reversed in part and
remanded.

1. Federal Courts =581 »

Court of Appeals had jurisdiction to hear
university’s appeal of district court order de-
termining legality of collective bargaining
agreement, staying procedures in court re-
garding sex discrimination dispute and com-
pelling university and professor to use griev-
ance procedure under collective bargaining
agreement under collateral order doctrine;
order, while not final, was not inherently
tentative, question of legality of procedure
was separate from merits of case and order
was effectively unreviewable.

2. Federal Courts ¢=572.1

~ Collateral order doctrine disallows ap-
peal from any decision which is tentative,
informal or incomplete.

3. Labor Relations ¢416.6

District court should not have decided
legality of collective bargaining provision
without first presenting issue to arbitrator,
who had been agreed upon by parties as part
of grievance procedure of agreement, under
deferential approach to employment disputes
capable of arbitration.

Bruce Comly French (argued and briefed),
Lima, OH, for Plaintiff-Appellee.
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