
PANORAMIC

ENVIRONMENT
USA

LEXOLOGY



Environment
Contributing Editors
James M Auslander and Brook J Detterman
Beveridge & Diamond PC

Generated on: February 12, 2025

The information contained in this report is indicative only. Law Business Research is not responsible 
for any actions (or lack thereof) taken as a result of relying on or in any way using information contained 
in this report and in no event shall be liable for any damages resulting from reliance on or use of this 
information. � Copyright 2006 - 2025 Law Business Research

Explore on Lexology

https://www.lexology.com/firms/beveridge-and-diamond-pc/james_m_auslander?utm_source=GTDT&utm_medium=pdf&utm_campaign=Environment+%26+Climate+Regulation+2025
https://www.lexology.com/firms/beveridge-and-diamond-pc/brook_j_detterman?utm_source=GTDT&utm_medium=pdf&utm_campaign=Environment+%26+Climate+Regulation+2025
https://www.lexology.com/contributors/2343?utm_source=GTDT&utm_medium=pdf&utm_campaign=Environment+%26+Climate+Regulation+2025
https://www.lexology.com/gtdt/workareas/environment?utm_source=GTDT&utm_medium=pdf&utm_campaign=Environment+%26+Climate+Regulation+2025


Contents
Environment

LEGISLATION

Main environmental regulations
Integrated pollution prevention and control
Soil pollution
Regulation of waste 
Regulation of air emissions
Protection of fresh water and seawater
Protection of natural spaces and landscapes
Protection of Nora and fauna species
,oiseb odours and viLrations
yiaLilitE for damage to the environment
xnvironmental taGes
xnvironmental reporting
zovernment policE

HAZARDOUS ACTIVITIES AND SUBSTANCES 

Regulation of haAardous activities 
Regulation of haAardous products and suLstances
Industrial accidents

ENVIRONMENTAL ASPECTS IN TRANSACTIONS AND PUBLIC PROCUREMENT

xnvironmental aspects in M&j transactions
xnvironmental aspects in other transactions
xnvironmental aspects in puLlic procurement 

ENVIRONMENTAL ASSESSMENT

jctivities suL’ect to environmental assessment 
xnvironmental assessment process

REGULATORY AUTHORITIES

RegulatorE authorities
Investigation
jdministrative decisions
Sanctions and remedies
jppeal of regulatorsJ decisions

JUDICIAL PROCEEDINGS

Kudicial proceedings
Powers of courts
Civil claims

Environment & Climate Regulation 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/environment?utm_source=GTDT&utm_medium=pdf&utm_campaign=Environment+%26+Climate+Regulation+2025


Defences and indemnities
DirectorsJ or o@cersJ defences
jppeal process

INTERNATIONAL TREATIES AND INSTITUTIONS

International treaties
International treaties and regulatorE policE

UPDATE AND TRENDS

.eE developments of the past Eear

Environment & Climate Regulation 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/environment?utm_source=GTDT&utm_medium=pdf&utm_campaign=Environment+%26+Climate+Regulation+2025


RETURN TO CONTENTS

Contributors

USA

Beveridge & Diamond PC

James M Auslander ’auslanderWLdlaw?com

Environment & Climate Regulation 2025 Explore on Lexology

https://www.lexology.com/contributors/2343?utm_source=GTDT&utm_medium=pdf&utm_campaign=Environment+%26+Climate+Regulation+2025
http://www.bdlaw.com
https://www.lexology.com/firms/beveridge-and-diamond-pc/james_m_auslander?utm_source=GTDT&utm_medium=pdf&utm_campaign=Environment+%26+Climate+Regulation+2025
mailto:jauslander@bdlaw.com
https://www.lexology.com/gtdt/workareas/environment?utm_source=GTDT&utm_medium=pdf&utm_campaign=Environment+%26+Climate+Regulation+2025


RETURN TO CONTENTS

LEGISLATION

Main environmental regulations
Hhat are the main statutes and regulations relating to the environmentq

The National Environmental Policy Act (NEPA) is the umbrella procedural statute that 
requires federal agencies to consider the envi ronmental impacts of their actions and involve 
the public.

Several substantive statutes are media-speci:c•

; the Clean Air Act (CAA) regulates air quality and emissionsW

; the Clean Dater Act (CDA) regulates water quality and dischargesW

; the Safe jrinking Dater Act establishes drinking water standards for tap water and 
underground inzection rulesW

; the Resource Conservation and Recovery Act (RCRA) regulates ha,ardous and solid 
waste managementW

; the Comprehensive Environmental ResponseF Compensation and Liability Act (also 
known as Superfund) addresses remediation of legacy disposal sites and release 
reportingW and

; the Oil Pollution Act provides for oil spill prevention and response.

Other statutes are resource speci:c. The Endangered Species Act (ESA) protects listed 
endangered and threatened species and critical habitat. Other statutes protect certain 
speciesF including the Migratory Bird Treaty ActF the Bald and Golden Eagle Protection Act 
and the Marine Mammal Protection Act.

Other statutes govern natural resource planning and development on federal lands onshore 
and on the Outer Continental ShelfF including•

; the Mineral Leasing ActW

; the Outer Continental Shelf Lands ActW

; the 1ederal Land Policy and Management ActW

; the Mining Law of 87H2W

; the National 1orest Management ActW

; the National Park Service Organic ActW

; the Dild and Scenic Rivers ActW

; the National Dildlife Refuge System Administration ActW

; the Rivers and Zarbors ActW

; the Marine ProtectionF ResearchF and Sanctuaries Act (ieF Ocean jumping Act)W and

; the Coastal Kone Management Act.

Additional statutes cover certain products or wastes•

; the Toxic Substances Control Act (TSCA) regulates new and existing chemicals and 
products that contain these chemicalsW
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; the Pollution Prevention Act creates a national policy to reduce pollution at the source 
by changing productionF operationF and raw materialsW

; the 1ederal InsecticideF 1ungicide and Rodenticide Act (1I1RA) regulates pesticidesW 
and

; the 1ederal 1oodF jrug and Cosmetic Act regulates foodF drugs and cosmetics.

Still more statutes focus on human health and safety•

; the Za,ardous Materials Transportation Act (ZMTA) regulates transportation of 
ha,ardous materialsW

; the Occupational Safety and Zealth Act regulates ha,ards in the workplaceW and

; the Emergency Planning and Community Right-to-’now Act provides emergency 
planning and noti:cation for ha,ardous and toxic chemicals.

The US Environmental Protection Agency (EPA) offers high-level summaries and citations 
for key US environmental laws.

Nearly all of these statutes have implementing regulations issued and administered by 
federal agencies vested with zurisdiction. The federal and state governments share authority 
to administer some federal environmental programmes (egF the CAA and the CDA). States 
also have their ownF sometimes more stringentF environmental lawsF such as groundwater 
protection schemesF additional recycling and extended producer responsibility requirementsF 
and state equivalents of NEPA. CountiesF cities and other local government entities may have 
their own requirements as well.

Law stated - 14 August 2024

Integrated pollution prevention and control
Is there a sEstem of integrated control of pollutionq

There is no general system providing integrated pollution prevention and control. The EPA 
adminis ters most of the national environmental statutes and regulationsF but other federal 
agencies also have zurisdiction over federal landsF wild lifeF or speci:c activity types. State 
and local authorities generally may impose additional requirements where not pre-empted 
by federal law. In some casesF the federal system is a delegated programme where states 
implement minimum federal standardsF but can impose more stringent requirements.

Law stated - 14 August 2024

Soil pollution
Hhat are the main characteristics of the rules applicaLle to soil pollutionq

Superfund‘s remediation authorities extend to pollution of soil and other media. EPA lists 
sites on the National Priority List based on a ha,ard ranking system. Liability under 
the act and state laws is typically strictF zoint and severalF and retroactiveF even to 
legacy contamination sites. Potentially responsible parties (PRPs) liable for remediation 
under Superfund include entities that arrange or arranged for the disposal of ha,ardous 
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substancesF transporters and current and former owners and operators of contaminated 
sites. These PRPs may be strictly and retro actively liable for investigationF evaluation and 
remedial actionF which is generally selected by the EPA in compliance with the National 
Contingency Plan. Superfund also provides that federal and state 'trustees‘ can recover 
from PRPs the costs associated with the inzury toF destruction of or loss of natural 
resources. States also implement voluntary clean-up and brown:elds programmes aimed 
at remediating and reusing legacy contaminated soil sites. Dhile Superfund covers soil 
pollution after the release of ha,ardous substancesF RCRA aims to prevent soil pollution in 
the :rst place by implementing a cradle-to-grave approach to ha,ardous waste management 
and monitoringF and also provides redress for releases that create an 4imminent and 
substantial endangerment4 to the environment.

Law stated - 14 August 2024

Regulation of waste 
Hhat tEpes of waste are regulated and howq

RCRA de:nes 'solid waste‘ as 'any garbageF refuseF sludge... and other discarded material‘. 
Under that lawF 'solid‘ wastes include solidF liquidF semisolid or contained gaseous material. 
Solid wastes classi:ed as 'ha,ardous wastes‘ under Subtitle C of RCRA include•

; certain speci:cally listed wastesW

; wastes that fail generic characteristics of toxicityF reactivityF corrosivity or 
QammabilityW

; certain mixtures of ha,ardous wastes and other solid wastesF and residues from 
treatment of ha,ardous wasteW and

; media (egF soil and debris) that contain ha,ardous waste.

Some states have adopted additional provisions that expand the generic characteristics of 
ha,ardous waste or the list of wastes identi:ed as ha,ardous in that state.

RCRA creates a cradle-to-grave regulatory schemeF including detailed requirements for 
generators and transporters of ha,ardous wastesF as well as detailed design and 
operating standards for treat mentF storage and disposal facilitiesF which generally require 
state or federal permits. RCRA requires that certain ha,ardous wastes meet treatment 
standards (incinerationF stabilisation) before land:ll disposal. Certain treatment standards 
are numerical and others require the use of certain treatment technologies. 'Universal‘ 
wastesF including batteriesF certain suspended or cancelled pesticidesF aerosol cansF light 
bulbsF lamps and mercury-containing equipment (some states have expanded this list) are 
subzect to streamlined ha,ardous waste storageF labelling and transportation requirements. 
Municipal solid wastes and medical and infectious wastes are generally subzect to 
state transportation and disposal requirements. The Act also imposes record-keeping 
require ments on disposers of ha,ardous waste. 1or ha,ardous waste storageF depending 
on the si,e and type of facilityF RCRA regulations may impose accumulation time limits and 
technical standards (egF for containersF tanksF drip pads or containment buildings)F as well 
as training require mentsF air emission limitations and the development of contingency plans 
and emergency procedures.
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Under the ZMTAF transporters of ha,ardous waste must obtain an EPA identi:cation 
number and comply with the EPA‘s ha,ardous waste manifest system. Exemptions 
exist for transporters of certain recycled or reclaimed ha,ardous wastes generated by 
small-quantity genera tors. Transporters must take certain actions in response to discharges 
or spills of ha,ardous waste. Transporters must also comply with applicable jepartment 
of Transportation regulations that apply to the transport of ha,ardous materials by railF 
aircraftF water vessel or truck. These include record-keepingF trainingF manifestF labelling and 
packaging requirements. RCRA also restricts the export and import of ha,ardous waste.

In line with increasing efforts to regulate per- and polyQuoroalkyl substances (P1AS)F in 
1ebruary 202JF EPA proposed a rule to add nine P1AS to the list of 'ha,ardous constituents‘ 
under RCRA. This marks the :rst time since 2005 that the EPA has considered listing 
a ha,ardous constituent. NotablyF this rule would not list P1AS as 'ha,ardous waste‘ 
subzect to the cradle-to-grave regulatory scheme. ZoweverF it would still bring P1AS into the 
RCRA corrective action programmeF which imposes requirements on facility owners and 
operators for releases of ha,ardous wastes or constituents. If the rule is adoptedF it may 
eventually lead to full ha,ardous waste regulations for certain P1AS wastes. MoreoverF in 
April 202JF the EPA issued a :nal rule listing two P1AS (perQuorooctanoic acid (P1OA) and 
perQuorooctanesulfonic acid (P1OS)F as 'ha,ardous substances‘ under Superfund. RCRA and 
implementing EPA regulations and guidance exempt certain recyclable materials (including 
some by-products) and recycling activities from its ha,ardous waste regulationsF generally if 
speci :ed conditions are met. Recycling standards under RCRA range from full regulation to 
full exemption from regulation. 1ederal law does not mandate a circular economy or waste 
recycling in lieu of disposal. Under a growing number of state laws (especially in California)F 
extended producer responsibility require ments (including recycling targets) may apply for 
certain categories of products.

Law stated - 14 August 2024

Regulation of air emissions
Hhat are the main features of the rules governing air emissionsq

The CAA regulates air emissions from stationary and mobile sources and obliges the 
government to regulate air pollutants it determines may endanger public welfare. One of 
the main provisions of the CAA author ises EPA to establish National Ambient Air 9uality 
Standards (NAA9S). To dateF the EPA has established NAA9S for six pollutants• particulate 
matter (coarse and :ne)F o,oneF sulphur dioxideF nitrogen dioxideF carbon monoxide and lead. 
States must adopt state imple mentation plans (SIPs) to achieve the NAA9S and to control 
emissions of criteria and ha,ardous pollutants within their boundaries. The CAA also requires 
the EPA to regulate emissions of listed ha,ardous air pollutants (ZAPs) and to address 
o,one-depleting substancesF acid rain and regional ha,e.

Most facilities that produce air emissions are likely to be regulated by the CAA and must 
comply with federal and state requirements to meet or maintain the NAA9S. The act 
requires new or modi:ed sources of air pollutants to obtain pre-construction approval. 
The pre-construction permit programme requires prozect proponents to demonstrate that 
emissions from the new or modi:ed sources will not cause or contribute to an increase in air 
pollutants that would degrade air qualityF and requires installation of certain levels of pollution 
control equipment depending on the area‘s air quality. 1ollowing constructionF new or 
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modi:ed sources must obtain operating permitsF which require compliance with equip ment 
standards (egF best available pollution control equipment) and emissions limits. These 
standards and limits vary based on facility type and the nature of emissions. Permitting 
thresholdsF emissions limits and equipment standards are generally more stringent for 
sources emitting ZAPs or located in NAA9S non-attainment areas. 1or certain actionsF 
federal agencies must also demonstrate general conformity or transpor tation conformity 
to approved SIPsF thereby ensuring that those actions will not create or worsen air quality 
violations under the NAA9S.

Although EPA issues permits in some circumstancesF most permits are issued by state or 
local air pollution control agencies under their delegated SIP authority (with EPA oversight). 
Operating permits are generally required for larger sources and sources that are subzect 
to new source perfor mance standardsF ZAP standards and acid rain control requirements. 
Operating permits typically last for :ve years and include enforce able emissions standards 
and limitations (which vary by industry or source category)F compliance schedulesF and 
monitoring and reporting requirements.

1ollowing a challenge from three states as well as several companies and trade associationsF 
in 3une 202J the Supreme Court granted a temporary stay of the EPA‘s 'Good Neighbour‘ 
air pollution rule. That rule would require 'upwind‘ states to implement air pollution control 
measures to limit pollution in states 'downwind‘ of them. In Ohio v EPA, the Supreme Court 
reasoned that although the rule could improve air quality in 'downwind‘ statesF it would unduly 
interfere with the ability of individual states to manage their own industries and citi,ens. 
MoreoverF compliance with the rule would impose a signi:cant monetary burden on the 
challengers. The case will now return to the jC Circuit for adzudication on the merits.

In August 2085F EPA introduced the Clean Power Plan (CPP) to set national standards to 
reduce carbon dioxide pollution from stationary power plants. In 3une 208$F EPA formally 
withdrew the CPPF and replaced it with the Affordable Clean Energy (ACE) rule. In 3une 
2022F the Supreme Court reviewed the jC Circuit4s decision to vacate the ACE ruleF which 
would have opened the door for further regulatory action by the Biden administra tion on 
power plant greenhouse gas (GZG) emissions. In West Virginia v EPAF the Supreme CourtF 
relying on the 'mazor questions doctrine‘F concluded that Congress did not grant the EPA 
the authority to devise emission caps based on a goal to shift power generation from coal 
to renewable energy and natural gas. The EPA thus exceeded its power by enacting the 
CPP. Congress must now provide clear direction to the EPA in its delegation of authority 
before the agency can regulate GZG emissions as attempted in the CPP. In April 202JF EPA 
issued a :nal rule under the CAA that repealed the ACE rule. That same :nal rule also revised 
new source performance standards for GZG emissions from certain new and reconstructed 
fossil fuel-:red electric-generating units (EGUs)F and :nalised emission guidelines for GZG 
emissions from existing fossil fuel-:red steam-generating EGUs. In line with the Biden 
Administration‘s commitment to addressing climate change and environmental zusticeF 
during the United Nations Climate Change Conference (COP27) in jecember 202–F the EPA 
announced a :nal CAA rule intended to reduce methane and other pollutants in the oil and 
gas industry. The rule consists of new source performance standards regulating methane 
and volatile organic compound emissions as well as :rst-time emissions guidelines that 
direct state plans to address existing sources‘ methane emissions. MoreoverF in April 202J 
the EPA announced a suite of :nal rules intended to reduce airF water and land pollution from 
fossil fuel-:red power plants. Most notablyF the rules include signi:cant limits on coal-:red 
and new natural gas-:red power plants. The rules also consist of tightened mercury and air 
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toxics standardsF stronger limits on water pollution from power plantsF and requirements for 
the safe management of coal ash.

Beyond stationary sourcesF EPA has broad authority over mobile sources including aircraftF 
on-road vehicles and non-road engines and equipment. It sets emission standards for 
vehiclesF imposes testing and certi:cation for enginesF and controls fuel formulations and 
addi tives. Passenger cars and light-duty trucks must meet tailpipe emission standards for 
various air pollutants and GZGs. In September 208$F the EPA formally revoked California‘s 
unique ability to set stricter vehicle emissions standardsF which are followed by about a 
do,en other statesF but then reinstated California‘s authority in March 2022. In jecember 
2028F following a re-evaluation of standards previously setF EPA issued new stricter 
standards for tailpipe carbon dioxide emissions for passenger cars and light-duty trucks for 
model years 202– to 2026. The jepartment of Transportation followed by strengthening 
corporate average fuel economy standards in April 2022 for model year 2026. In March 
202JF the EPA issued a :nal 'phase –‘ rule that created stricter GZG emission standards for 
heavy-duty vocational vehiclesF set to apply in model year 202H.

In additionF for aircraftF in August 2086F EPA :nalised a :nding that GZG emissions from 
certain classes of aircraft endanger human health and welfare. On 88 3anuary 2028F the 
EPA issued the :rst-ever CAA GZG emission standards for aircraft. Those standards apply to 
manufacturers of new aircraft and new aircraft enginesF with compliance determined as part 
of the 1ederal Aviation Administration‘s airworthiness certi:cation process. In November 
2028F the 1ederal Aviation Administration published the US Aviation Climate Action PlanF 
which outlines the government‘s approach to achieving net-,ero emissions by 2050. The plan 
relies on more eNcient aircraft and engine technologiesF production and use of sustainable 
avia tion fuelsF advancements in airport operationsF international cooperationF and support 
for climate science research.

The US currently has no federal law setting energy eNciency stand ards or requiring energy 
audits for buildings. The US jepartment of Energy (jOE) establishes and implements 
minimum energy conservation standards for residentialF commercial and industrial 
equipment and appliances used in buildings under the Energy Policy and Conservation Act 
of 8$H5F as amended by the National Appliance Energy Conservation ActF the Energy Policy 
Acts of 8$$2 and 2005 and the Energy Independence and Security Act of 200H. As part of 
the InQation Reduction Act of 2022F the government offers incentives for energy eNciency 
such as 8H$j Commercial Building Energy-ENciency Tax jeduction. States and localities 
have promul gated green building standardsF whichF generallyF are voluntaryF and are exploring 
other means to make buildings more energy eNcient.

Law stated - 14 August 2024

Protection of fresh water and seawater
(ow are fresh water and seawaterb and their associated landb protectedq

The CDA requires a permit for any person or entity to discharge either pollutants or dredged 
or :ll material to waters of the United States. EPA oversees the formerW the US Army Corps 
of Engineers oversees the latter (subzect to EPA veto). In 3une 202–F in its Sackett v EPA 
decisionF the Supreme Court substantially narrowed the de:nition of 'waters of the United 
States‘F a decades-long debate and the subzect of numerous agency rulemakings and court 
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decisions. In particularF the Supreme Court held that waters of the United States include 
zurisdictional wetlands with a continuous surface connection to relatively permanent bodies 
of water. In August 202–F the Corps and EPA issued a :nal rule implementing the revised 
de:nition of 'waters of the United States‘ in Sackett. That latest rule and prior rules remain 
in litigation.

The issue of groundwater discharges has also caught the attention of the Supreme Court. In 
March 2020F in County of Maui, Hawaii v Hawaii Wildlife FundF the Supreme Court established 
the 'functional equivalent‘ test to determine if facilities need a permit to discharge pollutants 
to a water of the United States through groundwater. The EPA is in the process of issuing its 
interpretation of the test in Maui.

Individual states maintain their own programmes regulating these discharges to surface 
watersF and may be delegated authority to implement the act within their borders. Industrial 
and municipal 'discharges‘ of wastewater and designated discharges of storm water 
to these waters that pass through a 'point source‘ and 'discharges‘ of :ll material are 
subzect to permitting. Permits must contain the more stringent of technology-based eOuent 
limitations reQecting uniform national standards or eOuent limi tations designed to protect 
the water quality of the speci:c water body to which the discharge is made. States 
also issue water quality certi:cations under section J08 of the CDAF which remains the 
subzect of ongoing regulatory changes and litigation aimed to balance state interests 
and expeditious permitting. Although the Trump Administration substantially limited state 
authority under Section J08F the Biden Administration largely restored it. EPA also regulates 
the transportation and deposit of waste by a vessel within coastal waters through the Shore 
Protection Act and Marine ProtectionF Research and Sanctuaries Act (also known as the 
Ocean jumping Act). In additionF the EPA sets standards for different contaminants in 
drinking water through the Safe jrinking Dater Act and monitors statesF local authorities 
and water suppliers who enforce those standards. State law governs the extraction of water 
for consumptive use. In April 202JF the EPA :nalised the :rst-ever National jrinking Dater 
Standard for six P1AS. The Biden administration is also providing USP8 billion in funding 
through the Infrastructure Investment and 3obs Act of 2028 (Bipartisan Infrastructure L
aw) to assist statesF territories and owners of private wells in addressing P1AS 
contamination.

Law stated - 14 August 2024

Protection of natural spaces and landscapes
Hhat are the main features of the rules protecting natural spaces and 
landscapesq

Several categories of federally owned and managed lands are set aside for conservation and 
recreational purposes and are under various agencies‘ zurisdiction. Such designations are 
usually made by Congress pursuant to an organic statute and a site-speci:c statuteF with 
the exception of the presidential designations of national monuments under the Antiquities 
Act. Other categories of protected areas include national parksF national wildlife refugesF 
national forestsF wild and scenic riversF and wilder ness areas. Each type of designation 
entails balancing predominant or multiple uses. 1or exampleF the ESA requires protection 
for designated critical habitat areasF while the Land and Dater Conservation 1und (LDC1) 
invests earnings from offshore oil and gas leasing to conserve parksF wildlife refugesF 
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forestsF open spacesF trails and wildlife habitat. Under section 6(f) of the LDC1 ActF prozects 
supported by LDC1 funds that convert areas to non-recreational uses property generally 
must receive approval from the US National Park Service and provide replacement lands or 
other mitigation.

The jepartment of the Interior manages most public landsF including both onshore and the 
8.H billion acres of the Outer Continental Shelf. The jepartment of Agriculture manages 
national forests. jesignated wilder ness areas receive the most protection. Individual states 
and localities also have systems of protected areas. In recent yearsF the jepartment of the 
Interior has issued several new rules intended to prioritise conservation and curtail certain 
energy development of federally managed lands. 1or exampleF in May 202JF the Bureau of 
Land Management :nalised a Conservation and Land Zealth rule that includes new authority 
to issue conservation leases. That rule and others now face litigation.

Transportation (roadF transit or rail) prozects must additionally comply with section J(f) of 
the US jepartment of Transportation Act of 8$66. This section precludes the use of parksF 
recreation landsF wildlife refuges and historic sites for transportation prozects unless there 
is no feasible and prudent avoidance alternative. AdditionallyF the prozect must include all 
possible planning to minimise harm to section J(f) properties or demonstrate that the prozect 
only has a minimis impact on section J(f) properties.

Law stated - 14 August 2024

Protection of zora and fauna species
Hhat are the main features of the rules protecting Nora and fauna 
speciesq

The ESA provides for the protection and recovery of listed endangered and threatened plants 
and animals and the habitats upon which they depend. Absent a 'no effect‘ determinationF 
each federal agency must engage in consultation to ensure that its actions are not likely 
to zeop ardise the continued existence of the species or result in destruction or adverse 
modi:cation of the species‘ designated critical habitat. The ESA further prohibits anyone 
from 'taking‘ a listed species and from engaging in commerce in listed animals or plants or 
parts thereof. 'Taking‘ is broadly de:ned to include killingF capturing or destroying habitat. 
Some states have enacted legislation to protect endangered and threatened plants and 
animals (in addition to the federal ESA list) within those states. The Migratory Bird Treaty Act 
and the Bald and Golden Eagle Protection ActF and their respective regulationsF also protect 
against certain actionsF including 'taking‘ migratory birds and eagles.

The US 1ish and Dildlife Service and National Marine 1isheries Service (the Services) remain 
engaged in review and potential further revision of regulations implementing the ESAF which 
in recent years have vacillated between fewer and greater protections. In 2086F the Services 
amended their rules to broaden key ESA terms and make it harder to delist species. August 
208$F the Services sought to reform and narrow ESA implementationF including the rules 
for listing speciesF designating critical habitatF conducting interagency consultation and 
removing the automatic extension of take prohibitions to listed threatened species under 
the zurisdiction of the US 1ish and Dildlife Service. SeparatelyF the Services in 3une 2022 
reversed a jecember 2020 rule that had narrowed the de:nition of 'habitat‘ for purposes of 
designating critical habitat. In May 202JF the Services issued three :nal rules that primarily 
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undo the 208$ regulatory amendments. Like their predecessorsF these latest rules have 
generated litigation.

Beyond the ESAF on J October 2028F the US 1ish and Dildlife Service reversed a 3anuary 
2028 rule that had excluded incidental take from prohibition under the Migratory Bird Treaty 
ActF thereby again subzecting incidental take of migratory birds to prosecutorial discretion 
for enforcement. The agency continues to consider creation of an incidental take permitting 
programme for migratory birds. In 1ebruary 202JF the US 1ish and Dildlife Service issued 
a :nal rule that created general permits under the Bald and Golden Eagle Protection Act to 
authorise incidental take of bald and golden eagles associated with wind energyF power lines 
and certain other prozects.

Law stated - 14 August 2024

Noise, odours and vibrations
Hhat are the main features of the rules governing noiseb odours and 
viLrationsq

NoiseF odours and vibrations are primarily regulatedF if at allF at the local or state level. Many 
states have noise pollution programmesF which vary widely. Local ,oning laws and allowed 
activities also vary widely. Under the CAAF Noise Control Act of 8$H2 and 9uiet Communities 
Act of 8$H7F EPA retains authority to investigateF study and respond to questions about 
noise pollution and adverse health impacts. 1ederal noise regulations cover standards 
for transportation equipmentF air and motor carriersF low noise emission products and 
construction equip mentF and are enforced by the EPA or other designated federal or state and 
local agencies. Dorkplace exposure to noiseF odours and vibrations is regulated by the US 
Occupational Safety and Zealth Administration. Under common law tort principlesF private 
parties may bring nuisance actions for excessive noiseF odours and vibrations. 1ederal and 
state agencies also are dedicating increasing attention to these issues via environmental 
zustice initiatives.

Law stated - 14 August 2024

Liability for damage to the environment
Is there a general regime on liaLilitE for environmental damageq

There is no US generalised regime for environmental damages. StatutesF regulations and 
common law can impose various types of liabilityF including administrativeF civil and criminal. 
Courts in turn establish precedent for liability in cases arising under various environmental 
laws. Alleged violators may face government administrative actionsF civil suits or citi,en 
suits. Only the government can prosecute criminal liability in court.

The government generally follows proportional enforcement. Minor offences may trigger 
administrative or civil sanctionsW more serious and intentional violations trigger more severe 
sanctions or even criminal charges. The government‘s burden of proof is highest in criminal 
cases. Some programmesF like Superfund and the Oil Pollution ActF impose strict liability 
based on party status. RCRA authorises the government or private parties to seek relief for 
'imminent and substantial endangerment‘ to the environment.
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Law stated - 14 August 2024

Environmental taxes
Is there anE tEpe of environmental taGq

Most US environmental programmes are regulation basedF not tax based. Some 
environmental tax programmes do exist. 1or exampleF the Oil Pollution Act established a 
federal trust fund to clean up oil spillsF :nanced by a per-barrel tax collected from the oil 
industry. An underground storage tank trust fund is funded by taxes on certain motor fuels. 
A federal tax also applies to use or import o,one-depleting chemicals. The Surface Mine 
Control and Reclamation Act authorises a reclamation programme for abandoned mine landF 
which is funded by a coal tax. Environmental taxes are more prevalent on the state and local 
levelsF including taxes relating to waste and battery disposalF chemicalsF petroleumF tyresF air 
emissionsF oil spill responseF litter control and water quality.

Law stated - 14 August 2024

Environmental reporting
jre there anE notaLle environmental reporting re)uirements kegb 
regarding emissionsb energE consumption or related environmentalb 
social and governance kxSzT reporting oLligationsTq

Since approximately 2080F the EPA has required certain large emitters (egF fuel and industrial 
gas suppliersF carbon dioxide inzection sites) to annually report their GZG emissions 
data using speci:ed methodologies and the EPA‘s electronic reporting tool (see the EPA‘s 
Greenhouse Gas Reporting ProgramF codi:ed at J0 C1R Part $7). 1ollowing the EPA‘s 
multi-step veri:cation processF the annual data is then made available to the public.

There is currently no general system for comprehensive ESG reporting in the United StatesF 
although more targeted reporting require ments have been established within the social 
dimension of ESGF such as the Securities and Exchange Commission‘s (SEC) conQict 
minerals ruleF the SEC‘s rule on disclosures relating to human capital manage ment and 
the State of California‘s Transparency in Supply Chains Act. To dateF most companies 
voluntarily reporting ESG information have been driven by customerF investorF NGO and 
other stakeholder expecta tions. The US will likely transition to mandatory ESG reporting 
obligationsF beginning with climate-related disclosures. In March 202JF the SEC adopted 
new disclosure and reporting requirements for investors concerning registered funds‘ and 
advisers‘ incorporation of ESG factors. The SEC in April 202J stayed that rule‘s effectiveness 
pending resolution of litigation.

MeanwhileF Congress remains divided on ESG issues and legislation has remained elusive. 
1or exampleF in 2028F Congress considered legislation that would require disclosures 
relating to climateF ESGF political spendingF tax havens and offshoring. AdditionallyF the 
Corporate Governance Improvement and Investor Protection Act (ZR 887H)F if enactedF 
would require publicly traded companies to periodically disclose ESG factorsF including 
ESG performing metricsF climate change-related risks and workforce management policies. 
The bill would also establish the Sustainable 1inance Advisory CommitteeF which must 
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recommend policies to direct assets towards environmentally sustainable investments. The 
bill was received by the Senate and referred to committee in 3une 2028F but no further action 
has been taken as at 3uly 202J. By contrastF in March 202–F Congress voted to overturn the 
US jepartment of Labor‘s ESG rule that enabled :duciaries to consider ESG factors when 
selecting investments for retirement plans. President Biden vetoed the resolution. Certain 
states have pursued similar actions to limit ESG considerations in investing.

Law stated - 14 August 2024

Government policy
(ow would Eou descriLe the general government policE for environmental 
issuesq (ow are environmental policE oL’ectives inNuencing the 
legislative agendaq

Environmental policy is often a function of the presidential admin istration in powerF 
which changes every four to eight years. Current environmental policy under the Biden 
administration is largely focused on reducing and adapting to climate change and improving 
environ mental zustice. There also are concerted efforts to undo the overall deregulatory 
environmental policy of the prior Trump administra tionF including on air emissionsF 
speciesF wetlandsF and environmental reviews. These environmental policy obzectives have 
manifested earliest in new guidance documentsF newly proposed regulations by various 
federal agencies and litigation positions. On the legislative frontF these environmental policy 
obzectives are informing discussions on bills involving infrastructure (surface transportationF 
water resourcesF and energy)F sustainabilityF corporate reporting and agency budgets. 
1or exampleF after the Trump administration in September 2020 updated regulations for 
NEPA environmental reviews of proposed federal agency actionsF the Biden administration 
reversed some of them in April 2022F and in May 202J adopted a broader reversal and 
expansion through a 'Phase II‘ rulemaking. Certain environ mental obzectives that cannot be 
achieved via bipartisan legislation may be pursued via the budget reconciliation processF 
which is exempt from the 60-vote supermazority requirement in the Senate to overcome a 
:libuster. 1or exampleF the 2028 Bipartisan Infrastructure Law provided substantial funding 
to improve the resiliency of the nation‘s infrastructure and advance environmental zusticeF 
including investments in grid modernisationF clean energyF environmental remediationF and 
safe drinking water systems. In additionF the InQation Reduction Act of 2022 represents 
another mazor expansion of US environmental and climate policy. Most recentlyF the 1iscal 
Responsibility Act of 202– (1RA) was signed into law to raise the national debt ceiling 
and prevent a government default. The 1RAF in relevant partF modi:ed NEPA to expedite 
permitting processes and codi:ed certain Council on Environmental 9uality‘s (CE9) 2020 
amendments to its federal government-wide NEPA regulations.

Law stated - 14 August 2024

HAZARDOUS ACTIVITIES AND SUBSTANCES 

Regulation of ha&ardous activities 
jre there speci6c rules governing haAardous activitiesq
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See the Resource Conservation and Recovery Act regarding the genera tionF treatmentF 
storageF disposal and management of ha,ardous wastesW the Za,ardous Materials 
Transportation Act for transport and handling of ha,ardous materialsW the Comprehensive 
Environmental ResponseF Compensation and Liability Act for release of ha,ardous 
substancesW the Toxic Substances Control Act (TSCA) for productionF importationF useF 
and disposal of speci:c chemicalsW and the Occupational Safety and Zealth Act 8$H0 
(OSZA) for worker safety at facilities. The OSZA also establishes speci:c standards for 
the constructionF maritimeF and agriculture industriesF designed to reduce on-the-zob inzuries 
and to limit workers‘ risks of developing occupational diseases from exposure to various air 
contaminantsF asbestosF and other substances.

Law stated - 14 August 2024

Regulation of ha&ardous products and substances
Hhat are the main features of the rules governing haAardous products and 
suLstancesq

Under TSCAF reportingF record-keeping and other requirements may apply to manufacturers 
(including importers)F processorsF distributors and users of chemical substances. 
Manufacturing a non-exempt new chemical substance (not on the inventory under the 
Act) is prohibited unless and until the Environmental Protection Agency (EPA) makes an 
aNrmative :nding either that a chemical is not likely to present an unreasonable risk or that 
a manufacturer may begin subzect to a compli ance order imposing restrictions on the new 
chemical. jesignated 'signi:cant new uses‘ of approximately 2F700 chemicals are subzect to 
similar noti:cation and review requirements.

1ollowing amendments to the act passed in 2086F EPA also has authority to•

; prioritise chemicals for in-depth reviewW

; conduct risk evaluations of high-priority chemicalsW and

; regulate those chemicals found to present an unreasonable risk under the conditions 
of use.

The EPA further may issue either orders or rules requiring testing by manu facturers and 
processors. 1or new chemicals (ieF not on the inventory)F the EPA must now make aNrmative 
:ndings (egF whether a chemical is likely to present an unreasonable risk under the conditions 
of use) with an order to follow if the 'likely to present‘ :nding is made. EPA actions 
may pre-empt certain state restrictions on chemicals. Based on chem ical manufacturerF 
importer and processor submissionsF the EPA updates its inventory which identi:es those 
chemical substances that are considered to be active. Pursuant to the 2086 statutory 
amendments to the actF in jecember 202–F the EPA initiated the prioritisation process for 
acetaldehydeF acrylonitrileF ben,enamineF vinyl chloride and MBOCAF which makes these 
chemicals candidates for high-priority designation. The EPA is also proposing changes to the 
existing regulations governing testingF risk evaluationF reportingF and signi:cant new uses of 
chemical substances under TSCA to align these regulations with revisions to OSZA‘s Za,ard 
Communications Standard.

The Consumer Product Safety Improvement Act 2007F implemented by the Consumer 
Product Safety Commission (CPSC)F limits the levels of leadF phthalates and certain 
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chemicals allowed in children‘s products. The CPSC also administers the 1ederal Za,ardous 
Substances ActF which requires precautionary labelling to alert consumers to certain 
products‘ potential ha,ards. MoreoverF the 1ederal Trade Commission has established 'green 
guides‘ for environmental marketing claims. States additionally have imposed requirements 
to regulate and restrict the sale of certain products containing speci:ed ha,ardous 
substances.

Law stated - 14 August 2024

Industrial accidents
Hhat are the regulatorE re)uirements regarding the prevention of 
industrial accidentsq

Under the 'general duty‘ clause of OSZAF each employer is required to provide to employees 
a place of employment free from recognised ha,ards. The US OSZA has promulgated 
numerous standards for industrial processesF establishing speci:c workplace practices 
as well as imposing training requirements. 1or instanceF the OSZA‘s process safety 
management standard addresses ha,ards from the use of highly ha,ardous chemicals. 
OSZA‘s ha,ardous waste operations and emergency response standard requires training 
and control measures for clean-up operations.

The Emergency Planning and Community Right-to-’now Act requires facilities to report 
chemical storage and release informationF and also requires state and local governments to 
undertake emergency planning activities. In additionF under the Clean Air ActF facilities that 
produceF handleF processF distribute or store certain chemicals must prepare and submit a 
risk management plan to the EPA. Certain facilities are also required to prepareF develop and 
implement oil spill preventionF control and countermeasure plans.

Law stated - 14 August 2024

ENVIRONMENTAL ASPECTS IN TRANSACTIONS AND PUBLIC PROCUREMENT

Environmental aspects in MjA transactions
Hhat are the main environmental aspects to consider in M&j 
transactionsq

Purchasers should•

; check the target facilities‘ regulatory complianceW

; conduct 'all appropriate inquiries‘ including evaluating the facili ties‘ environmental 
conditions and potential liability and costs for onsite remediationW and

; evaluate potential liabilities associated with the current and historic generation and 
offsite disposal of wastes from the target‘s operations.

A share purchaser generally acquires all the corporate target‘s assets and liabilitiesF including 
the predecessor‘s environmental liabilities. An asset purchaser may be able to acquire the 
assets free of environmental liabilities arising from pre-closing regulatory non-compliance 
by the target and from historic offsite disposal.
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Law stated - 14 August 2024

Environmental aspects in other transactions
Hhat are the main environmental aspects to consider in other 
transactionsq

The scope of many environmental laws has been interpreted quite broadly to impose 
liability on entities beyond the actual owner of a facility or business. 1or instanceF lenders 
have been held liable in some circum stances for their borrower‘s environmental liabilities 
(although there are some defences and 'safe harbours‘ available for lenders). An entity 
acquiring contaminated real property (whether through a purchaseF foreclosure or corporate 
restructuring) will be liable for the remediation of such contaminationF even if the acquirer 
had nothing to do with the cause. The acquirer may have contractual indemnity or 
statutory rights of contribution from one or more prior ownersF but government enforce ment 
authorities can choose to seek recourse against the current owner. Transactions involving 
entities in bankruptcy present unique environ mental issues. Environmental claims that 
'continue‘ after a transaction or even after an entity emerges from bankruptcyF such as 
obligations to correct ongoing non-compliance and to remediate contaminated prop ertyF 
often are not discharged in the bankruptcy.

Law stated - 14 August 2024

Environmental aspects in public procurement 
Is environmental protection ta7en into consideration LE puLlic 
procurement regulationsq

1ederal regulations require the US government to take into account certain environmentally 
preferable products in the procurement process. Some state and local governments also 
have procurement policies that favour environmentally preferable products. Though not 
procurement-basedF agencies have included increasingly stringent environmental conditions 
(egF community bene:t plans) as conditions of awarding federal :nancial assistance 
under recent legislation encouraging certain infrastructure development. MoreoverF certain 
environmental violations may result in a company being suspended or debarred from doing 
business with the USF state or local government.

Law stated - 14 August 2024

ENVIRONMENTAL ASSESSMENT

Activities sub’ect to environmental assessment 
Hhich tEpes of activities are suL’ect to environmental assessmentq

The National Environmental Policy Act (NEPA) requires environmental review of most 
discretionary federal agency actionsF including approvingF :nancingF assisting or conducting 
plansF prozects or programmesF whether regional or site-speci:c. No industrial activity 
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restriction existsW in factF many NEPA documents address the federal government‘s natural 
resource management decisions. Certain actions are exempt from NEPAF such as ministerial 
agency actions or where potentially duplicative environmental reviews are required. In some 
'small handles‘ situations where only a small component or minor approval involves a federal 
nexusF NEPA might not apply to the larger prozect. Certain states have laws analogous to 
NEPAF which vary signi:cantly.

In 3uly 2020F CE9 within the Dhite Zouse amended the nearly J0-year-old NEPA 
implementing regulations applicable across the federal governmentF including a renewed 
focus on which federal agency actions may be exempt from NEPA. Litigation challenges to 
those regulations were dismissed by the 1ourth Circuit Court of Appeals for lack of ripeness. 
In 2028F the Biden administration began to reconsider the 2020 regula tory amendments 
in a two-phase processF delaying individual federal agencies4 corresponding amendments 
of their own NEPA implementing regulations that deal with the speci:c types of activities 
that those agencies commonly undertake. In Phase 8F in April 2022F CE9 restored some 
of the de:nitional provisions modi:ed in 2020. In 3une 202–F Congress enacted the 1iscal 
Responsibility Act (1RA)F which codi:es certain 2020 rule provisions and aims to expedite 
the NEPA process by clearly allowing applicants to prepare draft NEPA documentsF imposing 
hard time and page limits on studiesF requiring the designation of a lead agency and limiting 
analysis to those environmental impacts that are reasonably foreseeable. In May 202JF 
CE9 published its Phase 2 ruleF which among other things implemented the 1RAF reversed 
other 2020 rule changesF codi:ed for the :rst time climate change and environmental 
change considerationsF added mitigation obligationsF and focused on driving substantive 
environmental outcomes. Litigation against the Phase 2 rule is pending.

Law stated - 14 August 2024

Environmental assessment process
Hhat are the main steps of the environmental assessment processq

NEPA requires an environmental impact statement (EIS) for 'proposals for... mazor federal 
actions signi:cantly affecting the quality of the human environment.‘ A less detailed 
environmental assessment (EA) may suNce for a federal agency action with insigni:cant or 
unclear impacts. 1inallyF categorical exclusions (CEs) apply to categories of agency actions 
that do not signi:cantly affect the environment individually or cumulatively. An agency 
can perform a more detailed review under NEPA than legally required and is guided by 
agency-speci:c regula tions implementing NEPA.

The lead federal agency is responsible for the NEPA review and may invite assistance by 
cooperating or participating with federalF stateF tribal and local agencies with zurisdiction 
or special expertise. The lead agency may also hire and supervise third-party consultantsF 
typically funded by the prozect proponentF to prepare the NEPA analysis. 1or an EISF and 
sometimes an EAF the lead agency will publish a notice of intent for the proposed actionF 
conduct scoping of affected resources or valuesF prepare a draft analysis and then :nalise 
its analysis and decision. The prozect proponent and public may submit information and 
comments during this processF including typically a minimum J5-day comment period on 
the draft analysis. The adequacy of the :nal impact state ment may be challenged in court. 
There is increasing legislative and regulatory focus on facilitating and expediting NEPA 
reviewsF including by integrating NEPA with early planning efforts and other environmental 
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requirements for a given prozect. As described aboveF howeverF those rules remain somewhat 
in Qux as of this writing.

Law stated - 14 August 2024

REGULATORY AUTHORITIES

Regulatory authorities
Hhich authorities are responsiLle for the environment and what is the 
scope of each regulatorJs authoritEq

The Environmental Protection Agency (EPA) implements most national environmental 
statutes. The jepartment of the Interior and the US 1orest Service implement a variety of 
laws addressing environmental reviewF wildlife and cultural and historic resources. The Clean 
Dater Act (CDA) wetlands :ll permits are issued by the US Army Corps of Engineers with EPA 
oversight. The US jepartment of 3ustice litigates cases arising under federal environmental 
and natural resources laws. State agencies issue most operations permits pursuant to 
authority delegated by the EPAF and also share enforcement authority. States generally 
take the lead under the Clean Air Act (CAA)F CDA and the Resource Conservation and 
Recovery Act on inspections and enforcementF with the EPA retaining signi:cant 'over:ling‘ 
enforcement authority with regard to violations of these statutes at individual facilities. In 
other areas (egF the Toxic Substances Control ActF the 1ederal InsecticideF 1ungicide and 
Rodenticide Act and the Emergency Planning and Community Right-to-’now Act)F the EPA 
generally takes the lead on enforcement.

Law stated - 14 August 2024

Investigation
Hhat are the tEpical steps in an investigationq

Although state and federal environmental agencies routinely conduct inspections of 
regulated facilitiesF comprehensive governmental investigations are not usually initiated 
as a result of most regulatory compliance issues. Many compliance issuesF whether 
self-disclosed or identi:ed as a result of an agency inspectionF are resolved infor mally. If 
agency inspectors identify non-compliance through review of a regulated facility‘s records or 
an onsite inspectionF under most circum stances agency personnel will initially discuss the 
alleged violations with facility personnel. If a regulatory agency initiates a comprehensive 
or even a limited investigationF it will typically make a site inspectionF undertake testingF 
sampling or similar activitiesF conduct interviews of facility personnel and prepare a written 
report and notice of violation identifying the practices or events constituting alleged 
non-compliance. The facility is entitled to obtain split samples of materials removed by the 
agency for testingF to retain copies of records requested by the agency and to be represented 
by counsel throughout the investigation.

Environmental agencies also have the power to initiate criminal inves tigationsF which are 
generally brought when 'serious‘ environmental violations (which pose actual environmental 
harm or substantial risks of harm) are committed 'knowingly‘ or 'intentionally‘. These criminal 
charges can be brought against the companyF culpable or responsible individuals or both. If 
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criminal charges are brought against individuals in the federal systemF the risks of an active 
prison sentence are real. Dith regard to companiesF apart from substantial :nesF the biggest 
adverse impact can arise from suspension or debarment from public contractingF which 
can also spill over into contractual bars imposed by the compliance requirements of larger 
corporationsF which prohibit them from using vendors with corporate criminal records.

EPA investigations were in decline for a decadeF but that is expected to change. The 
Biden administration proposed a USP80.$$J billion EPA budget for 1Y 2025F which 
among other things proposes increased civil enforcementF environmental compliance 
monitoring and criminal enforcementF with a particular focus on enforcement around 
climate and environmental zustice issues. In August 202–F EPA‘s ONce of Enforcement and 
Compliance Assurance announced its National Enforcement and Compliance Initiatives 
for 1iscal Years 202JQ202HF focusing on six priority areas• climate changeF per- 
and polyQuoroalkyl substances (P1AS) exposureF coal ash contaminationF air toxics in 
overburdened communitiesF drinking water standards and chemical accident risk reduction.

Law stated - 14 August 2024

Administrative decisions
Hhat is the procedure for ma7ing administrative decisionsq

Most administrative decision-making processes are open and allow for participation 
by interested parties and the general public. The procedural aspects of administrative 
decision-making vary based on a number of factorsF including the agency involved (egF 
federal or state)F the type of decision (egF individual permit or varianceF enforce ment) 
and the environmental statute under which the decision is made. Some administrative 
processes resemble a formal trial. More informal proceedings are decided based on written 
submissions. Although procedures varyF the parties typically may use any type of evidence 
they deem relevant in administrative proceedings. There also are means to seal con:dential 
information if applicable. Any subsequent court challenge to a :nal agency action is typically 
based on and limited to the same administrative record as before the agency. PresentlyF 
federal agencies are focused on improving public outreach particularly to environmental 
zustice and tribal communities.

Law stated - 14 August 2024

Sanctions and remedies
Hhat are the sanctions and remedies that maE Le imposed LE the 
regulator for violationsq

1ederal and state agencies may pursue inzunctive relief and require the abatement or 
cessation of permit violations or environmental harm. Remedial steps may include installing 
equipment to control emissionsF ceasing certain activities or revoking a permit or shutting 
down a facility. Many environmental statutes also authorise civil and criminal penaltiesF often 
calculated on a per-dayF per-violation basis. Agencies may Q and sometimes must Q issue 
warnings or notices of violations before taking more severe enforcement actions. An agency 
typically may pursue an administrative enforcement action or sue the violator in federal court.
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Law stated - 14 August 2024

Appeal of regulatorsK decisions
8o what eGtent maE decisions of the regulators Le appealedb and to 
whomq

Nearly all formal administrative decisions from environmental agen cies can be appealed by 
the recipient. Appeals can be based on factual :ndings and legal conclusions and can also 
challenge the extent of the remedy imposed by the decision-maker. Administrative appeal 
proce dures differ among agenciesF including potential proceedings before an administrative 
law zudge or an agency appeals board. After exhaustion of administrative remediesF a :nal 
agency action may be appealed to a federal district courtF or in some instances directly to a 
US court of appeals. 3udicial review follows the 1ederal Rules of Civil ProcedureF the 1ederal 
Rules of Appellate ProcedureF and individual courts‘ local rules.

Law stated - 14 August 2024

JUDICIAL PROCEEDINGS

Judicial proceedings
jre environmental law proceedings in court civilb criminal or Lothq

Most violations trigger administrative or civil enforcement. In addi tionF a party may be 
prosecuted in a criminal case if that party has committed a knowing violation of the law 
or a permit (or in some casesF even a negligent violation). Civil regulators and criminal 
prosecutors have substantial discretion about whether and which charges to bring in 
response to environmental violationsF but typically seek remedies commensurate with the 
underlying offence. Since the consequences associated with criminal charges are more 
severeF US law imposes a higher burden of proof for crimes (egF 'beyond a reasonable doubt‘) 
as opposed to civil violations (egF 'preponderance of the evidence‘ or 'more probable than 
not‘). A party challenging a federal agency action on environmental grounds may bring a civil 
case in a proper federal district court or a speci:c (egF appellate) court if the relevant statute 
so directs.

Law stated - 14 August 2024

Powers of courts
Hhat are the powers of courts in relation to infringements of 
environmental lawq

In civil cases brought by governmental entities or citi,en plaintiffs to enforce environmental 
lawsF courts are generally authorised to require violators of environmental legal requirements 
to pay penalties and to undertake inzunctive relief to abate the violation or address the 
environ mental impacts of the violation. In a criminal caseF individual defendants who plead 
guilty or are convicted at trial can generally be ordered to pay a higher :ne and serve time in 
prison. The primary factors that the US courts consider in imposing such a sentence include•
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; the level of harm or danger imposedW

; the degree of the violationsW

; the duration of the violationsW and

; whether the violations required a substantial clean-up.

Under 1ederal Rule of Civil Procedure 65 and similar court rules and case lawF courts may 
also grant a preliminary inzunction or other interim relief toF for exampleF stay a challenged 
agency action or prevent a prozect from going forward during the litigation.

Rulings of the Supreme CourtF in its 202J termF have diminished the power of agencies 
and increased the power of courts in resolving alleged violations of environmental law by 
agencies or by regulated entities. 1irstFLoper Bright Enterprises v Raimondo overruled the 
Supreme Court‘s longstanding Chevron standardF under which courts had generally deferred 
to reasonable agency interpretations of ambiguous provisions in their governing statutes. 
SecondF Corner Post, Inc. v Board of Governors of the Federal Reserve Systemm> may enable 
facial challenges to longstanding regulations by holding that the general six-year statute of 
limitations does not run until the speci:c plaintiff is harmed. ThirdF in Securities and Exchange 
Commission v Jarkesy, the Supreme Court curtailed at least one agency‘s authority to issue 
penalties without a court zury trial.

Law stated - 14 August 2024

Civil claims
jre civil claims allowed regarding infringements of environmental lawq

Certain environmental statutes (egF the US Clean Air Act (CAA)F the Clean Dater Act and 
the Resource Conservation and Recovery Act) contain 'citi,en suit‘ provisions authorising 
non-governmental entities to sue third parties for inzunctive relief for violations. A private 
party claiming inzury from ha,ardous activities also may seek damages or inzunctive relief 
in a tort action. No contractual relationship among the private parties is necessaryF but 
contracts can create obligations for compli ance with environmental laws. The Administrative 
Procedure Act also generally enables citi,en plaintiffs to :le civil lawsuits challenging :nal 
agency actionsF or omissions in some circumstancesF as arbitrary and capricious. The Act 
also permits lawsuits for failure to comply with procedural or substan tive requirements of 
other laws.

Law stated - 14 August 2024

Defences and indemnities
Hhat defences or indemnities are availaLleq

In civil casesF potential defences frequently include•

; statutes of limitations (up to :ve years is common)W

; ambiguity of statutory or regulatory languageW

; compliance with a valid permitW
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; factual defencesW and

; limited statutory defences.

In criminal casesF additional defences often may include•

; lack of knowledgeW

; the government‘s failure to meet its heightened burden of proofW and

; other constitutional arguments unique to criminal cases (egF lack of fair notice or void 
for vagueness).

A liable party could have indemnity rights against other parties or be a party to contracts with 
other parties under which the violator in turn may seek recoveryF but such indemnities do not 
shield the violator from liability to the government. In Superfund litigationF in which multiple 
parties can be liableF courts have generally held that liability is strict and zoint and several 
(subzect to potential 'divisibility‘ defences).

Law stated - 14 August 2024

DirectorsK or o<cersK defences
jre there speci6c defences in the case of directorsJ or o@cersJ liaLilitEq

Routine environmental violations generally do not create oNcer and director liability. 
ZoweverF some federal environmental statutesF including the CAAF speci:cally state that 
an 'operator‘ or 'responsible corporate oNcer‘ can include 'any person who is senior 
management personnel or a corporate oNcer.‘ In additionF a number of reports submitted to 
the US Environmental Protection Agency and state agen cies are required to include formal 
certi:cations (under oath) with regard to the accuracy of the information contained thereinF 
which can provide the basis for claims against corporate oNcers.

More oftenF various theories under laws governing the internal governance of corporations 
and other business enterprises can support personal liability of corporate directors and 
oNcers under environ mental and other public health laws Q for example•

; the corporate veil is piercedW

; the director or oNcer personally participated in the improper activityW or

; the director or oNcer personally exercised substantial control and supervision over 
the activity in question.

US law generally does not permit liability based only on the corpo rate position or zob title of 
director or oNcer. ZoweverF federal prosecutors can rely on a range of surrogates to prove 
the executive‘s knowledge. ThereforeF criminal charges can be pursued when the direc tors 
or oNcers•

; are personally aware ofF or involved inF the commission of a crimeW

; aid and abet a crimeW

; fail to prevent the commission of a crime by others within the corporation by either 
turning 'wilfully blind‘ or negligently super vising the conduct of those subzect to their 
controlW or
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; fail to implement preventive measures to ensure that violations do not occur.

jirectors‘ and oNcers‘ liability insurance and corporate indemni:cation can mitigate such 
liability.

Law stated - 14 August 2024

Appeal process
Hhat is the appeal process from trialsq

In the federal courtsF a zudgment from a trial-level federal district court is directly appealable 
to one of 82 federal circuit courts of appeals. 1rom a circuit court of appealsF a party may 
petition the US Supreme Court to hear an appealF but the Supreme Court‘s zurisdiction is 
discretionary and rarely exercised.

Each of the 50 states has its own court systemF but generally there is a right of review from 
the trial level to an intermediate appellate court and then to the state‘s highest court. In many 
statesF the highest court‘s zurisdiction is discretionary. State court systems vary as to the 
possible levels of appealF but there are typically two or three levels of courts (although the 
zurisdiction of some courts of appeal may be discretionary).

Law stated - 14 August 2024

INTERNATIONAL TREATIES AND INSTITUTIONS

International treaties
Is Eour countrE a contracting state to anE international environmental 
treatiesb or similar agreementsq

Yes. 1or exampleF regionallyF the United States and Canada have a bilat eral Air 9uality 
Agreement. The United States is also party to the North American Agreement on 
Environmental Cooperation and the North American 1ree Trade Agreement and its side 
agreementsF which have environmental aspects.

MultilaterallyF the United States is party toF among other agree ments• the 8$H2 Convention 
on the Prevention of Marine Pollution by jumping of Dastes and Other MatterW the 8$H– 
Convention on International Trade in Endangered Species of Dild 1auna and 1loraW and the 
8$7H Montreal Protocol on Substances that jeplete the O,one Layer. The State jepartment 
maintains a complete list of international agree ments to which the United States is party. 
The United States is not a party to a number of other multilateral environmental agreementsF 
generally for lack of certain domestic authority for which new legislation would be required 
before the United States could zoinF including• the Basel Convention on the Control of 
Transboundary Movements of Za,ardous Dastes and Their jisposal 8$7$W the Rotterdam 
Convention on the Prior Informed Consent Procedure for Certain Za,ardous Chemicals and 
Pesticides in International Trade 8$$7W and the Stockholm Convention on Persistent Organic 
Pollutants 2008.

In an effort to address global plastics pollutionF the United States is currently involved in 
negotiations with other countries for a legally binding international treaty that would apply 
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to the entire life cycle of plastics. If adoptedF the treaty may impose legal requirements that 
would essentially govern plastics use in all products. The most recent round of negotiations 
was held in April 202J in OttawaF Canada with the next round scheduled for November 202J 
in BusanF Republic of ’orea.

Law stated - 14 August 2024

International treaties and regulatory policy
8o what eGtent is regulatorE policE affected LE these treatiesq

Dith few exceptionsF treaties are generally not given direct effect in US law. The United 
States has generally implemented its treaty obliga tions under multinational environmental 
agreements through national statutes and regulations. In some casesF this domestic 
authority has pre-dated the US international obligations and US law and policy make no 
direct reference to treaties. In other casesF howeverF the United States has enacted new 
legislation expressly to satisfy inter national obligationsF and US policy under such laws is 
closely keyed to the developments under international agreements (egF regulatory policy 
on o,one-depleting substances and the Montreal Protocol). As a general matterF federal 
agencies that are responsible for developingF implementing and enforcing US environmental 
regulatory policy are conscious of US obligations under international agreementsF as well as 
of developments under agreements to which the United States is not yet a party.

Law stated - 14 August 2024

UPDATE AND TRENDS

=ey developments of the past year
jre there anE emerging trends or hot topics in environment law in Eour 
’urisdictionq

The election of President Biden in November 2020 and uni:ed jemocratic control of the 
Executive and Congress signalled a sea change in environ mental law in the United StatesF 
zust as the Trump administration had signalled a different sea change four years earlier. 
NowF with the 202J election approachingF a potential switch back to a Trump administration 
may once again trigger substantial changes in environmental legislation and regulation. 
Considering the divided Congress as of 202– due to Republicans narrowly controlling the 
Zouse of RepresentativesF the Biden administration continued pursuing bipartisan solutions 
on infrastructureF energy and other areas while also prioritising zob creation and new 
economic opportunities.

Congress recently passed signi: cant legislation advancing infrastructure and associated 
environmental permitting and reviews. Enacted on 85 November 2028F the Bipartisan 
Infrastructure Law creates new programmes and funding addressing a range of topics 
related to environmentF energy and climate policyF including codi:cation of environmental 
streamlining initiatives. The InQation Reduction ActF signed by President Biden in August 
2022F charts a new course in US energy and climate policy. The 1iscal Responsibility ActF 
signed by President Biden in 3une 202–F is an example of legislation that required the Biden 
administration to compromise on a package of environmental reforms in order to raise the 
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nation‘s debt ceiling and avoid a government defaultF and resulted in the :rst changes to the 
National Environmental Policy Act (NEPA) in 50 years. In 202JF Congress is pursuing another 
mazor permitting reform bill.

On the regulatory sideF the Biden administration has moved quickly to reverse the 
overall deregulatory agenda of the Trump administration. On 20 3anuary 2028F President 
Biden issued the Executive Order on Protecting Public Zealth and the Environment and 
Restoring Science to Tackle the Climate Crisis (EO 8–$$0). In addition to setting out 
the Biden administration‘s policy prioritiesF EO 8–$$0 targeted speci:c policies of the 
Trump administration. 1urthermoreF EO 8–$$0 directs executive agencies to evaluate all 
regulationsF orders and guidance documents issued under the Trump administration and 
consider suspendingF revising or rescinding prior actions that are inconsistent with the Biden 
administration‘s agenda. As discussed aboveF the Biden administration acted to reinstate 
the pre-Trump-era Endangered Species ActF NEPA and other regulations to better align 
the regulations with Biden administration policies and priorities. President Biden‘s move to 
signi:cantly curb pollution from coal-burning power plants also marked a mazor policy shift 
from the Trump administration. In April 202–F the 1ifth Circuit Court of Appeals dismissed 
multiple Republican-led states‘ challenge to EO 8–$$0 and vacated a 2022 preliminary 
inzunction against the Biden administration for using interim estimates of the social costs of 
greenhouse gas emissions because the states lacked standing.

President Biden‘s campaign articulated a particularly strong commitment to the issues 
of climate change and environmental zustice. In the :nal few months of his presidencyF 
the Biden Administration is attempting to memorialise that commitment. Much of the 
Administration‘s early effort in the environ mental sphere involved addressing climate 
change. President Biden clearly articulated his expectation that all agencies will contribute 
towards the administration‘s effort to address severe climate impacts affecting communities 
across the United States. On 2H 3anuary 2028F President Biden issued the Executive 
Order on Tackling the Climate Crisis at Zome and Abroad (EO 8J007). ImportantlyF EO 
8J007 estab lished a National Climate Task 1orceF which includes every cabinet agency 
and additional non-cabinet agencies with authority over environmental or scienti:c matters. 
The National Climate Task 1orce has facilitated the deployment of a 'whole-of-government‘ 
approach to combating the climate crisis. The NEPA Phase 2 Rule prioritises climate change 
considerations in NEPA reviews. On the international frontF President Biden recommitted the 
United States to the Paris Climate AgreementF which aims to limit the global temperature 
increase to 2 degrees Celsius above preindustrial levels.

To achieve its ambitious climate change goalsF the Biden admin istration has emphasised 
renewable energy. In addition to establishing a National Climate Task 1orceF EO 8J007 set 
forth several substantive energy goalsF including achieving net greenhouse gas neutrality 
for the electricity sector by 20–5F doubling offshore wind production by 20–5F and replacing 
federal stateF local and tribal vehicle Qeets with non-emitting vehicles. In April 2028F President 
Biden announced a new targetF which is for the United States to achieve a 50 per cent 
reduc tion from 2005 levels in economy-wide net greenhouse gas pollution by 20–0. To attain 
the energy goalsF EO 8J007 instructs relevant agencies to identify changes in siting and 
permitting processes that will facili tate production of renewable energy on public lands 
and waters. The Biden administration also continues to foster accelerated development of 
renewable energy and other preferred prozectsF including April 202J :nal rules that include 
facilitating renewable energy development on federal lands and accelerating offshore wind 
permitting. At the same timeF howeverF the Biden Administration continues rolling back 
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Trump administration steps to more broadly reduce prozect environmental review and 
permitting time frames and paper work. Yet the Biden Administration energy transition efforts 
have also seen pushback from Congress and courts. 1or exampleF Congress in the InQation 
Reduction Act linked onshore and offshore wind to oil and gas until at least 20–2. In August 
2022F a federal district court permanently enzoined implementation of EO 8J007‘s pause of 
federal oil and gas lease sales. A federal district court also preliminarily enzoined a pause on 
liqui:ed natural gas export prozect approvals.

The Biden administration has also taken a series of actions to prioritise environmental 
zustice issues. EO 8J007 established the Dhite Zouse Environmental 3ustice Advisory 
Council and the Dhite Zouse Environmental 3ustice Interagency CouncilF which will work 
together to develop a strategy to address current and historic environ mental inzustice. 
1or exampleF the Dhite Zouse Environmental 3ustice Advisory Council released a report 
outlining recommendations to centre environmental zustice in national policies and advance 
President Biden‘s environmental zustice commitment. In additionF there has been an increase 
in environmental zustice monitoring and enforcement through new or strengthened oNces at 
the Environmental Protection Agency (EPA)F the jepartment of 3ustice and the jepartment 
of Zealth and Zuman Services. In April 202–F President Biden issued the Executive Order on 
Revitali,ing Our Nation‘s Commitment to Environmental 3u
stice for All (EO 8J0$6) to build upon previous executive orders advancing environmental 
zustice. Speci:callyF EO 8J0$6 focuses on implementing environmental zustice across the 
entire federal governmentF and expands the scope of environmental zustice to include tribal 
and disabled populations. AdditionallyF in the NEPA Phase 2 ruleF agencies are expressly 
required for the :rst time to consider environmental zustice in NEPA reviews. Agencies 
must also identify a chief engagement oNcer to facilitate community engagement in the 
environmental review processF especially for tribes.

At the same timeF the zudicial branch of government wields increasingly signi:cant inQuence 
and power over environmental and climate policy. The many regulatory efforts and policy 
reversals have triggered signi:cant amounts of litigation across the countryF particularly 
under the Administrative Procedure Act. In several instancesF ongoing chal lenges to Obama 
or Trump administration rules have been mooted or stayed to accommodate new litigation 
on superseding Trump or Biden administration regulatory actions. In some cases where 
new actions were struck down in courtF the original challenges subsequently resumed. 
Other cases seek broad relief from industry for climate change impacts under common law 
theories. These cases will continue for the foreseeable future. MeanwhileF the Corner Post 
decision may reopen older agency actions to fresh challenges. The Supreme Court‘s and 
other federal courts‘ increasing scrutiny of federal agency actions in the environmental arena 
marks a shift of power from agencies to courts. In particularF the Supreme Court‘s –0 3une 
2022 decision in West Virginia v EPA narrowed the Biden Administration‘s ability to meet its 
environmental and climate goals by prohibiting the EPA from mandating generation-shifting 
(from coal-:red power to renewable energy genera tion) measures under the existing Clean 
Air Act. In doing soF the Supreme Court relied upon a 'mazor questions‘ doctrine that could 
form the basis for further challenges to environment-related actions by agencies. In additionF 
the Supreme Court‘s 25 May 202– decision in Sackett v EPA narrowed the scope of federal 
zurisdiction over wetlands under the Clean Dater Act by requiring wetlands to have a 
'continuous surface connection to bodies that are waters of the United States in their own 
right.‘ In 3une 202JF the Supreme Court issued three mazor decisions that further impede 
on agency decision-making power. Loper Bright Enterprises v Raimondo overturned the 
basic Chevron standard of deference to federal agencies in reviewing their interpretations 
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of ambiguous governing statutes. Ohio v EPA stayed the EPA‘s 'Good Neighbour‘ ruleF which 
would have imposed obligations on states whose air pollution impacts states 'downwind‘ 
of them. SEC v Jarkesy limited the SEC‘s administrative adzudication authorityF raising the 
question of whether other agencies (including those involved in environmental rules and 
policies) can seek civil penalties through administrative proceedings in the future. These 
cases and the outcome of upcoming environmental and administrative law cases applying 
the Supreme Court‘s new precedent will further erode or bolster the ability of federal agencies 
to pursue environmental and climate obzectives.

In reaction to the above federal environmental law developmentsF and those that can be 
expected in the futureF additional environmental statutory and regulatory protectionF as well 
as environmental enforce mentF can be expected at the state and local levelsF subzect to their 
budgeting constraints. In additionF increased numbers of citi,en suits by non-environmental 
and public health organisations will continue to be :led.

Other hot topics in US environment law includeF but are not limited toF regulation of 
plasticsF per- and polyQuoroalkyl substances and other chemicalsF mobile source emissionsF 
protected speciesF wetlandsF natural gas pipelines and building hookups and environmental 
reviews. Certain types of prozectsF including pipelines and other large-scale infrastructureF 
also are frequent targets for litigation.

The author wishes to thank Anshika Agrawal for her assistance in the preparation of this 
chapter.

Law stated - 14 August 2024
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